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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563-AB92

Common Crop Insurance Regulations;
Apple Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes
amendments to the Apple Crop
Insurance Provisions. The intended
effects of this action are to provide
policy changes and clarify existing
policy provisions to better meet the
needs of the insured and to restrict the
effect of the current Apple Crop
Insurance Regulations to the 2004 and
prior crop years.

DATES: Effective August 30, 2004.

FOR FURTHER INFORMATION CONTACT: Gary
Johnson, Risk Management Specialist,
Research and Development, Product
Development Division, Risk
Management Agency, United States
Department of Agriculture, 6501 Beacon
Drive, Stop 0812, Room 426, Kansas
City, MO, 64133—-4676, telephone (816)
926-7730.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not-significant for the purposes of
Executive Order 12866 and, therefore, it
has not been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), the
collections of information in this rule
have been approved by OMB under
control number 0563-0053 through
February 28, 2005.

Government Paperwork Elimination
Act (GPEA) Compliance

In its efforts to comply with GPEA,
FCIC requires all insurance providers
delivering the crop insurance program
to make all insurance documents
available electronically and to permit
producers to transact business
electronically. Further, to the maximum
extent practicable, FCIC transacts its
business with insurance providers
electronically.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees and compute premium
amounts, or a notice of loss and
production information to determine an
indemnity payment in the event of an
insured cause of crop loss. Whether a
producer has 10 acres or 1000 acres,
there is no difference in the kind of
information collected. To ensure crop

insurance is available to small entities,
the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited
resource farmers. FCIC believes this
waiver helps to ensure small entities are
given the same opportunities to manage
their risks through the use of crop
insurance. A Regulatory Flexibility
Analysis has not been prepared since
this regulation does not have an impact
on small entities, and, therefore, this
regulation is exempt from the provisions
of the Regulatory Flexibility Act (5
U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. With respect to
any direct action taken by FCIC under
the terms of the crop insurance policy,
the administrative appeal provisions
published at 7 CFR part 11 and 7 CFR
part 400, subpart J for the informal
administrative review process of good
farming practices, as applicable, must be
exhausted before any action for judicial
review of any determination or action
by FCIC may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Background

On March 29, 2004, FCIC published a
notice of proposed rulemaking in the
Federal Register at 69 FR 16181-16186
to revise 7 CFR 457.158 Apple Crop
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Insurance. Following publication of the
proposed rule, the public was afforded
30 days to submit written comments
and opinions. 182 comments were
received from reinsured companies,
agents, State agriculture associations,
insurance service organizations,
producers, trade associations, and other
interested parties. The comments
received and FCIC’s responses are as
follows:

Comment: An insurance service
organization commented there was a
lack of information on how premium
rates will be affected by the proposed
changes regarding the increase of
minimum standards from U.S. Cider
Grade to U.S. No. 1 Processing Grade,
and the additional causes of loss
insured under the basic apple policy
instead of under a Fresh Fruit Option.
They also stated the proposed changes
obviously increase potential losses and
are likely to result in increased loss
ratios unless the premium rates are
revised. The proposed rule provides no
information on what the premium rates
will be as a result and whether RMA has
conducted a rate analysis on the impact
of the changes in this proposed rule
and, if so, what are the results.

Response: In accordance with section
508(d) of the Federal Crop Insurance
Act (Act), FCIC is required to set
premiums at levels to cover anticipated
losses and a reasonable reserve. FCIC
has conducted a routine periodic
premium rate review for the 2005 crop
year that incorporates apple insurance
loss data from the most recent years.
Due to inclusion of this updated
information, premium rate adjustments
will occur for the 2005 crop year with
general premium rate increases in many
areas. Further, FCIC reviewed the effect
on losses due to the specific change
from U.S. Cider Grade to U.S. No. 1
Processing Grade in the basic apple
policy and determined a relatively small
premium rate increase is necessary to
cover such losses. In addition, FCIC
determined that the proposed changes
to add additional perils under the
Optional Coverage for Fresh Quality
Adjustment will likely result in
additional losses and premium rates
will be increased to cover these
anticipated losses. However, the amount
of such increases is dependent on the
area since certain areas may have a
greater frequency of insured perils or
the amount of damage may be more
severe than in other areas and section
508(i)(1) of the Act.

Comment: An insurance service
organization and an insurance provider
stated with the current apple program
experiencing a five-year loss ratio of 117
percent, a ten-year loss ratio of 106%

(which included 5 years of CAT
business of approx. 50 percent of total
premium), and a premium rate factor of
up to 1.60 for U.S. No. 1 Processing
Grade apples with zero buy-back, it
would appear the rates would need to
be significantly higher. Additionally,
the proposed policy covers additional
perils not currently insured against
under Quality Option A and asked
whether allowing apple producers to
insure only fresh apples under the Fresh
Fruit Quality Option will lead to
adverse selection when opting to insure
one’s worst blocks as fresh apples.

Response: Consistent with its
statutory mandate, FCIC is adjusting
premium rates to cover anticipated
losses and a reasonable reserve, and a
premium rate increase will be
implemented in many areas as a result
of program performance and the
changes made to the policy in this rule,
consistent with section 508(i)(1) of the
Act. Further, additional causes of loss
should not affect the producer’s
behavior with respect to insuring
acreage as fresh or processing. The
guarantee for fresh and processing is the
same in the basic apple policy. It is only
the price election that is different
between fresh and processing. Only
designated fresh apples are available
under the Optional Coverage for Fresh
Fruit Quality Adjustment. In addition,
designation of apples as fresh or
processing occurs on the acreage report,
which is prior to the bloom. Therefore,
it is highly unlikely that a producer
could determine which block is worse at
the time of designation. If producers do
misreport, then misreporting procedures
will apply in accordance with Basic
Provisions and standard loss adjustment
procedures. The Apple Loss Adjustment
Standards Handbook is being updated to
further address these issues.

Comment: An insurance service
organization commented apple
producers often complain the premium
is too high for the Fresh Fruit Option B
under the current apple policy. If the
proposed apple policy and quality
option are rated properly, it does not
seem that it can (or should) be any
cheaper.

Response: The current Fresh Fruit
Option B may have resulted in
indemnities paid for causes of loss not
covered under Fresh Fruit Option B.
Consequently, program history has
caused the premium rates to increase to
their current levels. However, the
commenter is correct that since the
proposed changes include additional
causes of loss, it will likely result in
premium rates increases and in some
instances rate decreases due to favorable
experience.

Comment: An insurance service
organization commented as to the effect
of the change from U.S. Cider Grade to
U.S. No. 1 Processing Grade on existing
APH databases and asked whether there
be a conversion factor for existing
databases to reflect the change in what
is considered production to count.

Response: FCIC has attempted to
determine whether the amount of Gider
Grade apples could be determined so a
conversion factor could be constructed.
It discovered that there is not likely to
be a large quantity of Cider Grade apples
in the producer’s APH and there is little
or no information upon which to
determine the amount of Cider Grade
apples. Therefore, it could not
determine an appropriate conversion
factor. No change has been made.

Comment: An insurance service
organization commented as to the effect
of change from U.S. Cider Grade to U.S.
No. 1 Processing Grade on existing APH
databases and asked whether apples
delivered to a juicer or packing shed
warehouse will be assumed not to have
made U.S. No. 1 Processing Grade.

Response: To obtain an indemnity,
producers must prove that the apples
did not meet the standards contained in
the policy due to an insurable cause of
loss. This means the mere fact that
apples are delivered to either the juicer
or packing shed warehouse is not
relevant. The issue will be the grade of
such apples and if a grade is not
provided, they will be considered to be
U.S. No. 1 Processing Grade.

Comment: An insurance service
organization commented as to the effect
of change from U.S. Cider Grade to U.S.
No. 1 Processing Grade on existing APH
databases and asked whether companies
will have to wait until packing is
complete and not count the culls as
production. In the past, they have used
records of bins or pounds delivered to
the juicer or packing shed warehouse,
but there will be no records available by
production reporting date to show what
apples made U.S. No. 1 Processing
Grade.

Response: Companies will not have to
wait until packing is complete. FCIC has
received information from juicers or
packing shed warehouses indicating
that apples delivered to the juicer or
packing shed warehouse have been at
least U.S. No. 1 Processing Grade or
better or they are not accepted. Further,
records of bin or pounds delivered to
the juicer or packing shed warehouse
will be available by the production
reporting date. Therefore, these delivery
records can be used without adjustment.

Comment: An insurance service
organization commented as to an
apparent increased administrative
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burden regarding the following: (1)
Potential for an increased number of
company inspections and field
appraisals; (2) determining the amount
of processing production to count for
loss and APH purposes; (3) determining
the amount of damage due to failure to
color properly; and (4) providing
acceptable production reports for APH
and unit purposes.

Response: FCIC acknowledges there
will be some increase in administrative
burden because of the proposed
changes. However, with the exception of
task 3, the listed tasks are current
insurance procedures. In addition, this
proposed rule combines several options
from the current program into one
option and overall simplifies the apple
crop insurance program, which should
provide some program savings.

Comment: An insurance service
organization and reinsured company
stated that according to the proposed
language for the basic apple coverage,
the standard is U.S. No. 1 Processing
Grade (change from U.S. Cider Grade)
and U.S. Fancy Grade for the Fresh Fruit
Quality Option “* * * or such other
standard contained in the Special
Provisions.” The commenters asked
what other standards might be
considered and in what regions. The
commenters state that making such a
change in the Special Provisions (which
are not published for public comment)
could have a significant impact on the
policy in terms of marketing, risk
management, premium, liability, and
loss ratios.

Response: FCIC added the language
about standards contained in the
Special Provisions to provide for the use
of existing or acceptable apple grade
standards that are approved and
enforced by individual states, regions,
or organizations. This is to prevent
producers from being penalized because
their state or area uses a slightly
different standard. For example,
Washington Fancy Grade is comparable
to U.S. Fancy Grade. Such standards
will be included in the Special
Provisions, and any appropriate
premium rate adjustment will be made
as necessary. However, for the purposes
of determining damage, only those
standards comparable to U.S. No. 1
Processing Grade and U.S. Fancy Grade
will be used.

Comment: An insurance service
organization recommended since so
many references to the grade standards
seem to include “* * * the United
States Standards for Grades of Apples or
such other standard contained in the
Special Provisions,” RMA might
consider setting this up as the definition
for “grade standards” instead of having

to repeat this again and again. Also, the
commenter stated the phrase “on the
Special Provisions” should be revised to
“in the Special Provisions”.

Response: FCIC agrees that it can
create a definition of “‘grade standards”
that would include the United States
Standards for Grades of Apples or such
other standard contained in the Special
Provisions and eliminate the duplicate
references. FCIC also agrees with the
commenter regarding the revision of the
phrase “on the Special Provisions” and
replacing it with “in the Special
Provisions.”

Comment: An insurance service
organization recommended FCIC to
consider revising the definition of
“damaged” production as not
marketable and redefine ‘“marketable”
as what is marketable rather than what
is not marketable (instead of having
both definitions stated negatively).

Response: Under the crop insurance
program, the burden has always been on
the producer to prove that the crop has
been damaged by an insurable cause of
loss. Consistent with this requirement,
the apples are presumed marketable
unless the producer can prove they
qualify as damaged apple production.
Therefore, the definition is intended to
inform the producer of the burden that
must be met. If the suggested revision
were adopted, the apples would be
presumed to be damaged unless they
could be proved to be marketable. This
may suggest that the burden had
switched to the insurance provider to
show the apples were marketable. This
is not the intent of these definitions.
Therefore, no change has been made.

Comment: An insurance service
organization stated FCIC should
capitalize the entire title of “United
States Standards for Grades of Apples
for Processing” (““processing” is not
capitalized in the proposed language).

Response: FCIC has accepted a
previous suggestion to create a
definition of “grading standards” that
incorporates the above stated language.
FCIC has also accepted the
recommended change regarding
capitalization in that definition.

Comment: An insurance service
organization recommended FCIC
consider revising the definition of
“damaged apple production” under the
Optional Coverage for Fresh Fruit
Quality Adjustment to be more readily
apparent than referring to “section 12
only” and “sections 12 and 14”. If this
is not changed, consider if it is
necessary to refer to section 12 again
(with section 14) in part B.

Response: FCIC agrees that the
standard in part B. is not applicable to
section 12. Insurance against apples not

grading U.S. Fancy or better, or such
other grade standard contained in the
Special Provisions is only provided
under section 14. The definition has
been revised accordingly.

Comment: An insurance service
organization asked that with the new
definitions of “fresh apples” and
“processing apples”’, what the effect
will be on APH procedures. The
commenter also asked whether
production to count for APH purposes
will continue to include processing
production that is not included for loss
purposes when the Optional Coverage
for Fresh Fruit Quality Adjustment is
elected. Further, the commenter asked
whether these definitions will be carried
through the entire APH and claims
processes so only fresh production
would be counted on both sides under
the Optional Coverage for Fresh Fruit
Quality Adjustment. Lastly, the
commenter asked whether they will be
required to keep two sets of APH
databases (one for processing and one
for fresh only).

Response: Allowing fresh and
processing apples in the same unit
should not have any effect on the APH
procedures. The APH for the unit will
apply equally to all acreage in the unit,
regardless of whether such acreage is
intended for fresh or processing apples.
As with the current crop policy, the
production to count is determined for
the whole unit under section 12 and
will be used for APH purposes
regardless of whether the Optional
Coverage for Fresh Fruit Quality
Adjustment is elected. Section 12 has
been revised to make this clear.
Therefore, there will only be one APH
for the unit. Coverage under the
Optional Coverage for Fresh Fruit
Quality Adjustment starts with the
premise that all production will grade at
least U.S. Fancy or better, or such other
grade standard contained in the Special
Provisions. Therefore, the total amount
of apples grading at least U.S. No. 1
Processing is used to determine the APH
under the Optional Coverage for Fresh
Fruit Quality Adjustment as well as the
base coverage under section 12. The
APH procedures contained in the Crop
Insurance Handbook and Apple Loss
Adjustment Standards Handbook will
be consistent with the policy.

Comment: An insurance service
organization asked: whether the
distinction between “fresh’” and
“processing’’ consumption is
sufficiently understood by all parties
involved in the Apple policy and
whether the reference to production
sold “for human consumption” in the
definition of “‘harvest” should also be
included in one or more of the
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definitions regarding different types of
production and/or perhaps add a
definition to identify the differences
between fresh and processing.

Response: FCIC has revised the
definitions to clarify that fresh apples
are those that are sold in the basic form
and processing apples are those that
have undergone a change to their basic
form such as peeling, juicing, or
crushing, etc. FCIC has also removed the
references to the grade standards
because it created an ambiguity
regarding coverage since a fresh apple
was defined as grading U.S. Fancy or
better, or such other standard contained
in the Special Provisions and only fresh
apples qualified under the Optional
Coverage for Fresh Fruit Quality
Adjustment. This would effectively
negate any coverage under that Option
because the apples have to grade as U.S.
Fancy or better, or such other standard
contained in the Special Provisions to
even qualify for coverage.

Comment: An insurance service
organization asked whether there
should be a specific connection between
the definitions of “harvest” and
“marketable. The commenter also asked
if production were not considered
harvested, would it ever be considered
marketable. (Presumably, this could be
true of apples not picked from the tree
that are appraised as meeting the
appropriate grade.)

Response: Section 12 makes it clear
that the marketable standard applies to
both appraised and harvested
production. The issue for coverage is
only if the apple would meet the
appropriate grade standard, not whether
the apple was harvested. If the apple
meets the appropriate grade standard, it
is considered marketable. Therefore, no
connection needs to be made between
the definitions of ““marketable” and
“harvested”. No change has been made.

Comment: An insurance service
organization asked whether by adding
the definition of “mature,” is it RMA’s
intention that this definition takes
precedence over the definition of
“mature” contained in the United States
Standards for Grades of Apples
currently used in determining whether
an apple meets the grade of U.S.
Fancy?”

Response: It is not FCIC’s intent for
the new definition of “mature” to take
precedence over the definitions in the
United States Standards for Grades of
Apples. Therefore, FCIC has revised the
definition to specify that mature is
whatever the United States Standards
for Grades of Apples defines it to be.

Comment: An insurance service
organization stated the definition ‘“non-
contiguous” is the same as the current

definition in the 2004 Basic Provisions,
but the Basic Provisions Proposed Rule
is pending revision that requires
separate ownership. The commenter
asked if this definition remains in the
Apple Crop Provisions, whether it
would take precedence over the
definition in the Basic Provisions. There
have been a number of questions
concerning what is contiguous or non-
contiguous, and it has been difficult to
obtain an official answer from RMA, in
part because of differing definitions in
different regions.

Response: FCIC agrees with the
commenter and has removed the
definition of non-contiguous in section
1 of these Crop Provisions because it is
defined in the Basic Provisions.

Comment: An insurance service
organization noted the definition of
“pound” was deleted from the proposed
rule. The commenter asked whether the
generic definition of a “pound” as
sixteen ounces avoirdupois no longer
needed for apples. The term is used in
the definitions of “bin”’, box,” and
“bushel.”

Response: FCIC agrees with the
commenter. Therefore, the definition of
“pound” as sixteen ounces avoirdupois
has been added to these Crop
Provisions.

Comment: An insurance service
organization commented on the
definition “production guarantee (per
acre)”. This definition has been revised
to allow the guarantee to be given as a
number of bins as well as boxes or
bushels. The commenter asked whether
some areas use bins instead of boxes or
bushels as the unit of measure. The
commenter asked whether the definition
include the phrase “as applicable” (as
in the definition of ““damaged apple
production”) to clarify that the unit of
measure is not the insured’s choice.

Response: There are areas where the
unit of measure may be bins, bushels, or
boxes. However, it was not FCIC’s intent
to establish production guarantees in
terms of bins. Bins will need to be
converted to boxes or bushels. FCIC has
revised the definition of “production
guarantee (per acre)” accordingly.

Comment: An insurance service
organization disagrees with the
proposed definitions of “russeting” and
“sunburn” in the Crop Provisions. The
commenter asked if they replace the
terms “russeting” and “sunburn’’ as
they appear in the grade standards, or is
a different definition provided in the
Special Provisions. The commenter
states if the terms “russeting”” and
“sunburn” are referred to in the grade
standards then policyholders will need
to have a copy of the standards.

Response: Since the determination of
production to count is dependent on
whether the apples meet certain grade
standards, it is appropriate for the
definitions of certain damage be the
definition contain in such standards. If
the definitions were different, it could
cause confusion with respect to whether
the apples actually meet the requisite
grade. Since apples are required to be
graded, producers have access to the
grade standards and they do not need to
be provided. FCIC has revised the
definitions of “russeting” and
“sunburn” for clarity. To clarify further,
FCIC has modified the cause of loss
section 10 to specify the causes of
“russeting” and ““sunburn”.

Comment: An insurance service
organization commented on the
definition of “type” and asked how
varietal groups are going to appear in
the Special Provisions. The commenter
states that currently they are included as
a type but the proposed Crop Provisions
list only fresh and processing apples as
types.

Response: FCIC agrees the definition
of “type” should be clarified and has
revised the definition to include varietal
groups. Consistent with this change,
FCIC has removed the references to
varietal groups in section 3.

Comment: An insurance service
organization suggested the definition of
“type” may not need to begin with the
word “Either’.

Response: FCIC agrees and has made
the change accordingly.

Comment: An insurance service
organization questioned section 2(a)(1)
and (2) and asked whether both non-
contiguous land and different varietal
groups must be satisfied in order to
qualify for optional units. For example,
if an insured has a block of Varietal
Group A apples contiguous with a block
of Varietal Group B apples, the
commenter stated this would not be
eligible for optional units since the
blocks are contiguous even though they
have different varietal groups. The
commenter stated that if this is the
intent, it is a change from the current
policy under Varietal Group Option C.

Response: FCIC will allow optional
units for either non-contiguous land or
by varietal group. FCIC has revised this
section to remove the word, “and’’ and
replace it with the word “or” to clarify
this intent.

Comment: An insurance service
organization commented on section
2(a)(2) noting there have been concerns
with allowing optional units by varietal
group without having any indication of
what varietal groups might be specified
in the actuarial documents. The
commenter asked whether the varietal



Federal Register/Vol.

69, No. 166/Friday, August 27, 2004 /Rules and Regulations

52587

groups be standard or vary from one
region to another or one county to
another.

Response: The varietal groups are the
same as in the past, and will remain
consistent from region to region.
Varietal groupings are reviewed
annually and changes are specified in
the Special Provisions.

Comment: An insurance service
organization commented on section
2(a)(2) asking if the proposed changes go
through, and optional units by varietal
group are a part of the basic policy
whether all existing databases will have
to be divided according to varietal
group. The commenter states that if
separate varietal groups were designated
in the Special Provisions, databases
would have to be set up accordingly,
even on CAT policies. It claims that this
change could create quite an
administrative burden, including large
numbers of inspections to provide
acceptable separate records for optional
unit purposes.

Response: Databases would have to be
established according to the types
specified in the Special Provisions.
Since varietal groups are identified as a
type under the current policy, separate
databases are already required.
Therefore, this change will not increase
the administrative burden. No change
has been made.

Comment: An insurance service
organization commented on section
2(a)(2) stating they had received one
comment recommending the varietal
groups be divided according to time of
maturity or normal harvest dates instead
of by price. The commenter stated this
would allow loss adjustments to be
made more timely and efficiently by
unit. If every unit must be appraised
before harvest, it would make sense to
have units composed of varieties that
normally will be harvested at similar
times.

Response: The recommendation to
change the varietal groupings to a
maturity basis rather than by price has
merit. However, this would add
increased complexity since there will be
different prices within each unit. There
is insufficient time to assess the impact
of these changes on the program and
make these changes prior to the start of
the 2005 crop year. The
recommendations will be considered for
the future. Therefore, no change has
been made.

Comment: Three trade associations
and five growers commented on section
2 and asked FCIC to consider allowing
growers to define orchards as smaller
units using public right-of-ways or other
discernible breaks. The current policy
prohibits use of public and private right-

of-ways to separate contiguous orchard
blocks.

Response: The language in the
proposed rule concerning optional unit
division guidelines is consistent with
other perennial crops. There is no
rational basis to allow such changes in
this policy but not in the other similar
perennial crops. Such changes would
have to be made to the definition of
‘“non-contiguous” in the Basic
Provisions and apply to all similarly
situated crops. Further, FCIC is
conducting an evaluation regarding
optional units and the appropriate rates.
Until such evaluation is done, it would
not be appropriate to create smaller
optional units than currently allowed
under the Basic Provisions or other Crop
Provisions.

Comment: An insurance service
organization commented on section 2(b)
and asked FCIC what the qualifications
are for optional units. For example, an
insured with buy-up coverage and
separate records by tract does not
qualify for optional units or is that
covered sufficiently by the Basic
Provisions.

Response: The Basic Provisions
contain the record keeping and other
requirements to qualify for optional
units. Therefore, the provisions
regarding coverage and records have
been removed from the Crop Provisions
and the provisions in the Basic
Provisions will control.

Comment: An insurance service
organization commented that section
3(b)(1), requires growers to report any
changes to the orchards that would
affect the guarantee, while section 3(c)
states that the guarantee will be reduced
in the event of certain changes to the
orchard. The commenter suggested the
following revision to section 3(c), “We
will reduce your production guarantee,
or assess uninsured causes of loss as
necessary * * *” as an alternative in
cases such as unreported tree removals.

Response: To allow both an
adjustment in the guarantee and
assessment of uninsured causes of loss
would add an unnecessary complexity
to the program. Without language to
distinguish which action would result
in an adjustment of the yield and which
would result in assessment of uninsured
causes of loss, the provisions may be
applied differently by the different
insurance providers. Further, the factors
contained in section 3(a) can affect the
yield potential of the orchard so
adjustments are appropriately made to
the guarantee. In addition, the language
is consistent with most other perennial
crops. Therefore, no change has been
made.

Comment: An insurance service
organization commented on section 4 by
suggesting FCIC add a missing word
“date” in phrase “* * * cancellation
date for California * * *”.

Response: FCIC agrees and has added
the word ““date” to the sentence.

Comment: An insurance service
organization commented on section 5(b)
by asking whether it is necessary to refer
to “whichever is later” of the
cancellation and termination dates. If
the insurance provider is canceling a
policy rather than terminating it, the
commenter asked whether the
cancellation date would apply even if it
were earlier than the termination date.

Response: There is nothing in this
provision that would permit the
termination date to apply to
cancellation of the policy or vice versa.
However, this point is moot because the
cancellation and termination dates are
the same. This language is included
because the insurance period ends when
the crop is harvested and for the
subsequent crop year, insurance
attaches on the next day. This means
that insurance could attach before the
cancellation or termination dates.
Questions had arisen regarding whether
insurance coverage was provided during
that period between insurance
attachment and termination or
cancellation and whether premium
would then be owed. FCIC added this
provision to clarify that insurance is not
provided and no premium is owed for
that period. The term “whichever is
later” is necessary just to identify the
applicable time period in the event the
termination or cancellation date is
changed so they are not the same date.

Comment: An insurance service
organization suggested that section 5(b)
be revised to read, “* * * canceled or
terminated by us in accordance with the
terms of the policy after insurance
attached for the crop year but on or
before the applicable cancellation or
termination date, insurance will be
considered not to have attached * * *”
or “* * * will not be considered to
have attached * * *” butnot “* * *to
not have attached * * *”.

Response: FCIC agrees that the
suggested language is more
grammatically correct and has revised
the provision accordingly.

Comment: An insurance service
organization commented on section 7(b)
and asked why this provision is not
being revised to require the acreage
meet production insurability
requirements within a specific time
frame to remain insurable, as has been
done with other fruit policies (such as
pears and grapes) as they were revised.
For example, once apples in Area A
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produce an average of 10 bins, they are
insurable from that time on. However,
when that 10-bin year rolls off the 5-
year database, that unit would appear to
be uninsurable.

Response: FCIC agrees that the trees
and production should be reviewed
periodically to ensure that the minimum
threshold for insurability is met. FCIC
has revised the provision to require that
the minimum threshold of production
must be met at least one out of the four
previous years.

Comment: An insurance service
organization commented on section 7(b)
and suggested FCIC rearrange the
language as follows to reduce repeated
phrases.

“(b) That are grown on tree varieties
that are adapted to the area and have
produced at least an average of:

(1) 10 bins of apples per acre in Area
A

“(2) 150 bushels of apples per acre in
Area B;

““(3) 200 bushels of apples per acre in
Area C.”

Response: FCIC agrees with the
commenter and has revised the
provisions accordingly.

Comment: An insurance service
organization commented on section 8
stating this allows insurance on apples
interplanted with another perennial
crop subject to inspection. Other
“interplanted” references are in section
3(b)(4) and 3(c)(4)(i). The commenter
states that these references should be in
separate sections but asks whether cross
referencing be considered to clarify this
information.

Response: FCIC realizes that other
sections of the provisions refer to
interplanting with another perennial
crop, but section 8 refers only to the
insurability of the apples, and other
sections refer to reporting of the
interplanted crop and the possible effect
on the coverage. Since the purposes are
different, it may cause confusion to
cross reference other sections.
Therefore, no change has been made.

Comment: An insurance service
organization commented on section
9(a)(1) stating that by allowing 20 days
instead of the current 10 days to inspect
initial applications is an improvement,
but 30 days would be even better and
would match the amount of time
allowed in some other perennial crop
policies.

Response: Crops that allow 30 days to
inspect the crop are usually those where
there is little risk of loss within the first
30 days, such as pecans, which are
produced mostly in the south. However,
apples are produced all over the country
and in areas in the north, the risk can
increase as the insurance period

progresses. FCIC determined that, while
there was universal agreement that 10
days was not an adequate amount of
time, 30 days would be too long. While
the risk still exists by allowing 20 days,
it provides a compromise between the
interests of producers and the insurance
providers. Therefore, no change has
been made.

Comment: An insurance service
organization commented on section
9(a)(1) stating the proposed language is
poorly written and suggest FCIC
rearrange the first two sentences to read
as follows:

“(1) For the year of application,
coverage begins:

“(a) In California, February 1 * * *

“(b) In all other states, November
21 I

“However, if your application is
received by us less than 20 days prior
to this date, insurance will attach on the
20th day * * *”

Response: FCIC cannot adopt the
recommended change because it is no
longer permitted to have undesignated
provisions in regulations and the
sentence beginning with “However,” is
undesignated and in the recommended
format, there is no appropriate
designation. Therefore, no change has
been made.

Comment: An insurance service
organization commented the last
sentence in section 9(a)(1) of the current
apple policy is “You must provide any
information we require for the crop to
determine the condition of the orchard.”
Proposed language changes this to
“* * * we require for the crop or to
determine the condition of the apple
acreage.” The commenter asked whether
the information that can be required has
been changed.

Response: There has been a change in
the information that can be required.
Originally, the provision only permitted
requests for information regarding the
crop and that information would be
used to determine the condition of the
orchard. Under the proposed language,
information can be requested regarding
the crop or the acreage. Since there are
separate insurability requirements for
the crop and the acreage, insurance
providers need access to the relevant
information regarding both. No change
has been made.

Comment: An insurance service
organization suggested FCIC modify
section 9(a)(2) to delete the comma after
“‘year of application”. Also, consider
changing the opening phrase to “For
each subsequent crop year that the
policy remains.* * *” Since the
preceding item in section, 9(a)(1)
addresses ‘“‘the year of application”, and
is redundant.

Response: FCIC agrees and has
revised the provisions accordingly.

Comment: An insurance service
organization commented on section
9(a)(3) stating the summary of changes
in the “Background” portion of the
proposed rule indicates the calendar
date for the end of the insurance period
was changed because California
varieties “‘are typically harvested later
than other varieties.” However, the date
listed for California remains at
November 5 with the possibility of a
different date in the Special Provisions.
All other states changed from November
5 to November 20. In addition, it
appears that only California counties are
eligible for a different calendar date for
the end of the insurance period in the
Special Provisions without having to
run the Apple Crop Provisions through
another proposed rule. If this is the
intent, the commenter suggests revising
the language to read as follows:

“(3) The calendar date for the end of
the insurance period for each crop year
is:

“(a) November 5 in California, unless
otherwise specified in the Special
Provisions;

“(b) November 20 in all other states.”
Response: FCIC agrees the proposed
language was not correct. The reference

to the different insurance period for
California was intended to refer to the
start of the insurance period, not the
end of the period. However, flexibility
was needed in those cases where the
varieties are harvested later but this
could apply to all states, not just
California. FCIC has revised the
provision to specify that the calendar
date for the end of the insurance period
for all states is November 5 or such
other date as specified in the Special
Provisions. This allows the flexibility
for all states to have the end of the
insurance period adjusted as necessary.

Comment: An insurance service
organization questioned section 9(a)(4)
and the need for stating, “Cancellation
and termination provisions * * * are
contained in section 5 of these crop
provisions” in this section.

Response: Language is needed in
section 9 regarding the effect of
cancellation or termination after
insurance has attached because it would
affect the insurance period. However,
FCIC has redrafted the provision for
clarity.

Comment: An insurance service
organization commented on section
9(b)(2) noting they had received one
recommendation that the policy
language needs to clarify that premium
is still due if the insurable share is
relinquished after the acreage reporting
date.
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Response: FCIC agrees the silence
regarding the effect of relinquishing the
insurable share after the acreage
reporting date may create an ambiguity
regarding whether such premium is
owed. Since this issue is not clearly
addressed in section 7 of the Basic
Provisions, FCIC has revised the
provisions to clarify that premium is
still owed if the insurable share is
relinquished after the acreage reporting
date.

Comment: An insurance service
organization commented that the cause
of loss in section 10(a) stating “Fire”
should be revised and clarified by
including “Fire, due to natural causes,
unless weeds * * *”.

Response: This change is not
necessary because the Act requires all
causes of loss to be natural causes, not
just fire. Specifically referring to natural
disasters with respect to fire but not the
other causes of loss could create the
impression that other such causes could
be something other than from natural
causes. Further, section 12 of the Basic
Provisions now specifically refers to
“unavoidable” causes of loss due to
“naturally occurring events”. No change
has been made.

Comment: An insurance service
organization and eighteen growers
commented on section 10(a)(7) stating
the language is too ambiguous and
references a condition and not a natural
insured cause of loss.

Response: FCIC realizes some terms in
section 10(a)(7) are not a natural insured
cause of loss but rather a condition
resulting from a natural insured cause of
loss. However, in the past there have
been questions regarding the
insurability of these conditions even if
occurring as a result of a covered cause
of loss. FCIC has revised the language to
clarify that these conditions are covered
if caused by an insured cause of loss
and causes the apples to fail to meet the
applicable grade standards in the policy.

Comment: An insurance service
organization stated it is concerned that
all policies, including CAT policies,
will be covered for all insurable causes
that result in apple production grading
less than U.S. No.1 Processing Grade.

Response: Under the proposed rule,
all policies, including CAT policies, are
covered by all insurable causes that
result in the apple production grading
less than U.S. No.1 Processing Grade.
However, as stated above, the premium
will be increased to cover the expected
losses with the additional coverage,
consistent with section 508(i)(1) of the
Act. Therefore, no change has been
made.

Comment: An insurance service
organization expressed concerns

regarding the increase of minimum
standards from U.S. Cider Grade to U.S.
No. 1 Processing Grade. This increase
could make it difficult for loss adjusters
to determine if apples meet the U.S. No.
1 Processing Grade.

Response: FCIC disagrees with the
commenter. This is not significantly
different than other loss adjustment
procedures that require knowledge of
variety, crop maturity, and weather-
related losses. Further, the burden is on
the producer to prove the apples failed
to grade U.S. No. 1 Processing due to an
insurable cause of loss or else the apples
are considered as production to count.
Therefore, the apples will have to be
graded, and this grade will be used to
determine whether the apples count as
production to count. Specific
instructions will be available in the
Apple Loss Adjustment Standards
Handbook.

Comment: An insurance service
organization asked why FCIC is
including damages for russeting,
sunburn, and failure to size, shape, or
color properly, when the standard
Apple Policy insures only processing
apples and none of these defects are
included in the United States Standards
for Grades of Apples.

Response: The causes of loss in
section 10 applies to both the basic
coverage and the Optional Coverage for
Fresh Fruit Quality Adjustment. Such
standards are applicable to the grading
standards for U.S. Fancy. However, to
eliminate the ambiguity regarding the
applicability of these conditions and the
other stated insurable causes of loss,
section 10 has been revised to clarify
that insurance is provided against the
named insurable causes of loss that
results in damaged apple production.
Therefore, to the extent the above stated
conditions are not caused by an
insurable cause of loss and do not cause
the apples to grade less than U.S. No. 1
Processing or U.S. Fancy, as applicable,
the apples will still be considered as
production to count.

Comment: An insurance service
organization asks if failure of the fruit to
size, shape, or color properly is always
due to natural causes.

Response: No, if failure of the fruit to
size, shape, or color properly is due to
failure of the insured to follow good
farming practices, it is not an insurable
cause of loss. The insured must be able
to prove that the failure of the fruit to
size, shape, or color properly is
specifically due to an insured cause of
loss.

Comment: An insurance service
organization states the color of apples
could change on a daily basis due to
weather conditions and varietal

characteristics. The commenter asks
how insurance providers are to adjust
these losses.

Response: This is not significantly
different than other loss adjustment
procedures that require knowledge of
variety, crop maturity, and weather-
related losses. Loss adjuster will
determine if the damage was caused by
an insurable cause of loss and graders
will grade the apples and these grades
will be used to adjust losses. Specific
instructions will be available in the
Apple Loss Adjustment Standards
Handbook. Therefore, no change has
been made.

Comment: An insurance service
organization asked why “disease’” and
“insect infestation” were listed as
excluded perils, when all current
provisions include them as covered
perils with exclusions. They also asked
under section 10(b)(1)(ii) how adverse
weather causes disease or insect
infestation.

Response: For consistency with other
perennial crops, FCIC is moving the
provisions back to the insured cause of
loss provisions. However, this does not
change the responsibility of the
producer to prove that the disease or
insect infestation occurred and that all
proper control measures have been
used.

Comment: An insurance service
organization commented on the removal
of the provisions from the current Apple
Crop Provisions, which state:
“Mechanical damage including, but not
limited to, limb rubs, scars and
punctures,” and asked if mechanical
damage will continue to be an
uninsured cause of loss since it is not
due to a natural cause.

Response: The language in the old
policy created the presumption that
limb rub, scars, and punctures were
always caused by mechanical damage,
which may not be the case. By removing
this exclusion, mechanical damage
remains an uninsured cause of loss
because it is not a natural cause but any
limb rubs, scars, and punctures due to
an insurable cause of loss are covered if
they result in damaged apple
production. For example, high winds
can inflict these damages and would be
covered under the policy. Further,
apples adjusted prior to harvest will not
normally have mechanical damage.
Therefore, no change has been made.

Comment: An insurance service
organization commented on section
11(c) asking why the current policy
language “* * * we may consider all
such production to be undamaged
* * * has changed to a passive tone
“* * * a]l such production will be
considered undamaged * * *”
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Response: FCIC agrees with the
commenter and has revised the
statement accordingly.

Comment: An insurance service
organization questioned the necessity of
the phrase in section 12 in the Basic
Coverage example ‘“‘that graded U.S. No.
1 Processing or better” after “$4.76 per
bushel for processing apples” (covered
by the new “fresh apples” definition).
The commenter stated that if it were not
deleted, then it would seem the
reference to fresh apples should include
“$9.10 per bushel for fresh apples that
graded U.S. Fancy or better”.

Response: FCIC agrees that the
reference to the grade standard is not
appropriate after the price for
processing apples. Including the
references would suggest that the fresh
apples must grade U.S. Fancy or an
indemnity may be paid but this is not
the case. As long as the apples grade
U.S. No. 1 Processing or higher, they are
counted as production to count. The
price is only used to determine the
value of such production. However, it
still needs to be made clear that the
fresh and processing apples produced
are marketable. FCIC has revised the
provision to specify that the amount
produced is marketable.

Comment: An insurance service
organization commented on revising
section 12, Basic Coverage example,
step 1 from ““6,000-bushels guarantee”
and ““3,000-bushels guarantee” to “6,000
bushel fresh * * * 3,000 bushel
processing * * *”

Response: Step 1 states that the 6,000
bushel guarantee is for fresh apples and
the 3,000 bushel guarantee is for
processing apples. No further reference
to fresh or processing apples is
necessary. Therefore, no change has
been made.

Comment: An insurance service
organization noted that in section 12,
Basic Coverage example, steps 6 and 7,
the figures are incorrect. The indemnity
amount should be $18,620.00 instead of
$18,540.00.

Response: FCIC agrees and has made
the correction accordingly.

Comment: An insurance service
organization suggested moving the Basic
Coverage example to the end of section
12 or moving it to the end of the Crop
Provisions.

Response: FCIC agrees with the
commenter. Since the example also
relies on a determination of production
to count, it should be moved to after
section 12(c).

Comment: An insurance service
organization commented that the Basic
Coverage example should include the
term “‘bins” in the reference to total

apple production (in boxes, bins, or
bushels).

Response: Since FCIC has removed
the reference to “bins” from the
definition of “production guarantee (per
acre),” bins are no longer to be used as
a measure of production for the
purposes of the guarantee or production
to count. Bins must be converted to
bushels or boxes. Therefore, no change
has been made.

Comment: An insurance service
organization commented on section
12(c)(3) stating this should be an
unnumbered paragraph following
section 12(c)(2) or renumbered as
section 12(d). It does not flow from the
lead-in of section 12(c) indicating the
total production to count.

Response: FCIC agrees but it has
removed section 12(c)(3) because it is
not necessary. Section 14 has been
revised to specify it is adjusting the
harvested and appraised marketable
fresh apple production.

Comment: An insurance service
organization recommended reversing
the order in section 14(b)(1) and (2) to
address what is required to be eligible
before specifying the deadlines
involved.

Response: FCIC agrees and has
revised the provisions accordingly.

Comment: An insurance service
organization recommended rewording
the language in section 14(b)(4) to state:
“In lieu of sections 12(c)(1)(iii) and (iv)
and (2), the production to count for
appraised and harvested production for
fresh apple acreage will include all fresh
apple production in accordance with
this option.”

Response: FCIC agrees the language
must be modified and has revised it to
clarify that all appraised and harvested
marketable production of fresh apples is
included as production to count and
such production may be adjusted under
the option.

Comment: An insurance service
organization commented on the
language in the current Fresh Fruit
Option B that refers to adjusting
production to count when damaged,
harvested production “does not grade
80 percent U.S. Fancy or better.” The
commenter stated that the proposed
language for the Optional Coverage for
Fresh Fruit Quality Adjustment says
adjustments apply when damage results
in production where “* * * 80 percent
or more of the fresh apples do not grade
U.S. Fancy or better * * *” The
commenter states that the proposed
language appears to be the opposite
from before and question whether this
was intended. The commenter asks if it
is really the intent to adjust the

production to count only when less than
20 percent grade U.S. Fancy or better.

Response: The intent is to provide
adjustments in production to count in
the Optional Coverage for Fresh Fruit
Quality Adjustment when the fresh
apple production is damaged to the
extent that more than 20 percent of the
apples do not grade U.S. Fancy or better.
FCIC has made the appropriate changes
to the Optional Coverage for Fresh Fruit
Quality Adjustment.

Comment: An insurance service
organization commented on the
Optional Coverage for Fresh Fruit
Quality Adjustment example, stating
that it is difficult to follow how a loss
is calculated under the Optional
Coverage for Fresh Fruit Quality
Adjustment example as written. The
commenter claims that step (4) in this
example is confusing as described. The
commenter also states that it needs to be
clearer on where the 55 percent and 45
percent figures come from since 55
percent ends up being both the percent
grading U.S. Fancy or better and the
total percentage reduction of the
production to count from section
14(b)(5).

Response: FCIC agrees with the
commenter. Therefore, the example has
been modified for clarification.

Comment: An insurance service
organization and insurance provider
commented on the Optional Coverage
for Fresh Fruit Quality Adjustment
example, stating that both examples
(Basic Coverage and Optional Coverage
for Fresh Fruit Quality Adjustment
examples) should be at the end of the
Crop Provisions. Since the introductory
information is identical, it would not
have to be repeated and the separate
calculated examples would be identified
in accordance to the type of coverage
involved.

Response: The introductory text is the
same in most instances but the example
in section 14 requires the apple
production not grading U.S. Fancy,
which is immaterial to the example
under section 12. FCIC has determined
that it would be better to keep the
examples separate to avoid any
confusion regarding the applicability of
the provisions in section 12 and those
in section 14. Therefore, no change has
been made.

In addition to the changes described
above, FCIC has made minor editorial
and the following changes:

1. Removed section 3(d) because it no
longer is applicable and has been
removed from the Basic Provisions.

2. Revised section 6 to specify that
blocks of apple acreage grown for
processing are not eligible for the
Optional Coverage for Fresh Quality
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Adjustment option contained in section
14 of these Crop Provisions.

Good cause is shown to make this rule
effective less than 30 days after
publication in the Federal Register.
Good cause to make the rule effective
less than 30 days after publication when
the 30 day delay in the effective date is
impracticable, unnecessary, or contrary
to the public interest.

With respect to the provisions of this
rule, it would be contrary to the public
interest to delay implementation of
improved insurance benefits until the
2006 crop year. The public interest is
served by improving the insurance
product as follows: (1) Revising Fresh
Fruit Option B (now the Optional
Coverage for Fresh Fruit Quality
Adjustment) to provide coverage for all
perils so that producers receive
adequate coverage, thereby stabilizing
the farm economy and reducing the
need for ad hoc disaster payment;

(2) eliminating several options under
the current program, which will
eliminate program complexity and
confusion; (3) incorporating sunburn
caused by excessive sun as an insured
cause of loss under the Basic Apple
Crop Provisions to provide additional
coverage, thereby stabilizing the farm
economy and reducing the need for ad
hoc disaster payment; and (4) providing
simplification and clarity to the apple
crop insurance program.

If FCIC is required to delay the
implementation of this rule 30 days
after the date it is published, the
provisions of this rule could not be
implemented until the 2006 crop year.
This would mean the affected producers
would be without the benefits described
above for an additional year.

For the reasons stated above, good
cause exists to make these policy
changes less than 30 days after the date
of publication in the Federal Register.

List of Subjects in 7 CFR Part 457

Crop insurance, Reporting and
recordkeeping requirements.

m Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation amends 7 CFR part 457 for
the 2005 and succeeding crop years as
follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 1. The authority citation for 7 CFR part
457 continues to read as follows:

Authority: 7 U.S.C. 1506(1) and 1506(p).

m 2. Revise §457.158 as follows:

§457.158 Apple crop insurance
provisions.

The Apple Crop Insurance Provisions
for the 2005 and succeeding crop years

are as follows:
* * * * *

1. Definitions

Apple production. All production of
fresh apples and processing apples from
the insurable acreage.

Area A. A geographic area that
includes Montana, Wyoming, Utah,
New Mexico and all states west thereof.

Area B. A geographic area that
includes all states not included in Area
A, except Colorado.

Area C. Colorado.

Bin. A container that contains a
minimum of 875 pounds of apples or
another quantity as designated in the
Special Provisions.

Box. A container that contains 35
pounds of apples or another quantity as
designated in the Special Provisions.

Bushel. In all states except Colorado,
42 pounds of apples. In Colorado, 40
pounds of apples.

Damaged apple production.

(1) With respect to losses calculated
under section 12 only, the percentage of
fresh or processing apple production
that fails to grade U.S. No. 1 Processing
or better in accordance with the grade
standards, within each lot, bin, bushel
or box, as applicable, due to an
insurable cause of loss; or

(2) With respect to losses calculated
under section 14, the percentage of fresh
apple production that fails to grade U.S.
Fancy or better in accordance with the
grade standards, within each lot, bin,
bushel, or box, as applicable, due to an
insurable cause of loss.

Direct marketing. Sale of the insured
crop directly to consumers without the
intervention of an intermediary such as
a wholesaler, retailer, packer, processor,
shipper, buyer, or broker. Examples of
direct marketing include selling through
an on-farm or roadside stand, or a
farmer’s market, and permitting the
general public to enter the field for the
purpose of picking all or a portion of the
crop.

Fresh apples. Apple production:

(1) That is sold, or could be sold, for
consumption without undergoing any
change in its basic form, such as
peeling, juicing, crushing, etc.; and

(2) From acreage that is reported as
fresh apples on the acreage report.

Grade standards. The United States
Standards for Grades of Apples, the
United States Standards for Grades of
Apples for Processing, or such other
standards contained in the Special
Provisions.

Harvest. The picking of mature apples
from the trees or collecting of mature

apples from the ground. Apples
collected from the ground that cannot be
sold for human consumption will not be
considered harvested.

Lot. A quantity of production that can
be separated from other quantities of
production by grade characteristics,
load, location or other distinctive
features.

Marketable. Apple production that is
not damaged apple production.

Mature. Apples defined as “mature”
under the applicable grade standards.

Pounds. Sixteen (16) ounces
avoirdupois.

Processing apples. Apple production:

(1) That is sold after it had undergone
a change to its basic structure such as
peeling, juicing, crushing, etc.; and

(2) From acreage designated as
processing apples on the acreage report.

Production guarantee (per acre). The
quantity of apples in boxes or bushels
determined by multiplying the
approved APH yield per acre by the
coverage level percentage you elect. If
the production of apples has been
measured in bins, the amount must be
converted to boxes or bushels.

Russeting. A defect on the surface of
the apple as described in the grade
standards.

Sunburn. A defect as described in the
grade standards.

Type. Fresh, processing, or varietal
group apples as specified in the Special
Provisions.

Varietal group. Apple varieties with
similar characteristics that are grouped
for insurance purposes as specified in
the Special Provisions.

2. Unit Division

(a) In addition to the requirements of
section 34(b) of the Basic Provisions,
optional units may be established if
each optional unit is:

(1) Located on non-contiguous land;
or

(2) By varietal group.

3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities

In addition to the requirements of
section 3 of the Basic Provisions:

(a) You may select only one price
election for all the apples in the county
insured under this policy unless the
Special Provisions provide different
price elections by type, in which case
you may select one price election for
each apple type designated in the
Special Provisions. The price elections
you choose for each type must have the
same percentage relationship to the
maximum price offered by us for each
type. For example, if you choose 100
percent of the maximum price election
for one type, you must also choose 100
percent of the maximum price election
for all other types.
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(b) You must report, by the
production reporting date designated in
section 3 of the Basic Provisions, by
type, if applicable:

(1) Any damage, removal of trees,
change in practices, or any other
circumstance that may reduce the
expected yield below the yield upon
which the insurance guarantee is based,
and the number of affected acres;

(2) The number of bearing trees on
insurable and uninsurable acreage;

(3) The age of the trees and the
planting pattern; and

(4) For the first year of insurance for
acreage interplanted with another
perennial crop, and any time the
planting pattern of such acreage has
changed:

(i) The age and type of the
interplanted crop, if applicable;

(ii) The planting pattern; and

(iii) Any other information that we
request in order to establish your
approved yield.

(c) We will reduce the yield used to
establish your production guarantee as
necessary, based on our estimate of the
effect of the following: Interplanted
perennial crop; removal of trees;
damage; change in practices; and any
other circumstance on the yield
potential of the insured crop. If you fail
to notify us of any circumstance that
may reduce your yields from previous
levels, we will reduce your production
guarantee as necessary at any time we
become aware of the circumstance.

4. Contract Changes

In accordance with section 4 of the
Basic Provisions, the contract change
date is October 31 preceding the
cancellation date for California and
August 31 preceding the cancellation
date for all other states.

5. Cancellation and Termination
Dates

(a) In accordance with section 2 of the
Basic Provisions, the cancellation and
termination dates are January 31 in
California and November 20 in all other
states.

(b) If your apple policy is canceled or
terminated by us for any crop year, in
accordance with the terms of the policy,
after insurance attached for that crop
year, but on or before the cancellation
and termination dates whichever is
later, insurance will be considered to
have not attached for that crop year and
no premium, administrative fee, or
indemnity will be due for such crop
year.

(c) We may not cancel your policy
when an insured cause of loss has
occurred after insurance attached, but
prior to the cancellation date. However,
your policy can be terminated if a cause

for termination contained in sections 2
or 27 of the Basic Provisions exists.

6. Report of Acreage

In addition to the requirements
contained in section 6 of the Basic
Provisions, you must report and
designate all acreage by type by the
acreage reporting date. Blocks of apple
acreage grown for processing are not
eligible for the Optional Coverage for
Fresh Quality Adjustment option
contained in section 14 of these Crop
Provisions.

7. Insured Crop

In accordance with section 8 of the
Basic Provisions, the crop insured will
be all apples in the county for which a
premium rate is provided by the
actuarial table:

(a) In which you have a share;

(b) That are grown on tree varieties
that are adapted to the area and have,
in at least one of the previous four years,
produced:

(1) 10 bins of apples per acre in Area
A;or

(2) 150 bushels of apples per acre in
Area B; or

(3) 200 bushels of apples per acre in
Area C; and

(c) That are grown in an orchard that,
if inspected, is considered acceptable by
us.

8. Insurable Acreage

In lieu of the provisions in section 9
of the Basic Provisions that prohibit
insurance from attaching to a crop
planted with another crop, apples
interplanted with another perennial
crop are insurable unless we inspect the
acreage and determine that it does not
meet the requirements contained in
your policy.

9. Insurance Period

(a) In accordance with the provisions
of section 11 of the Basic Provisions:

(1) For the year of application in
California, coverage begins on February
1 of the calendar year the insured crop
normally blooms. In all other states,
coverage begins November 21 of the
calendar year prior to the calendar year
the insured crop normally blooms,
except that, if your application is
received by us after January 12 but prior
to February 1 in California, or after
November 1 but prior to November 21
in all other states, insurance will attach
on the 20th day after your properly
completed application is received in our
local office, unless we inspect the
acreage during the 20-day period and
determine that it does not meet
insurability requirements. You must
provide any information that we require
for the crop or to determine the
condition of the apple acreage.

(2) For each subsequent crop year that
the policy remains continuously in

force, coverage begins on the day
immediately following the end of the
insurance period for the prior crop year.
Policy cancellation that results solely
from transferring an existing policy to a
different insurance provider for a
subsequent crop year will not be
considered a break in continuous
coverage.

(3) The calendar date for the end of
the insurance period for each crop year
is November 5, or such other date as
specified in the Special Provisions.

(4) Notwithstanding the provisions in
this section, coverage will not be
considered to have begun for a crop year
if the policy is canceled or terminated
in accordance with section 5(b).

(b) In addition to the provisions of
section 11 of the Basic Provisions:

(1) If you acquire an insurable share
in any insurable acreage after coverage
begins but on or before the acreage
reporting date for the crop year, and
after an inspection we consider the
acreage acceptable, insurance will be
considered to have attached to such
acreage on the calendar date for the
beginning of the insurance period.
There will be no coverage of any
insurable interest acquired after the
acreage reporting date.

(2) If you relinquish your insurable
share on any insurable acreage of apples
on or before the acreage reporting date
for the crop year, insurance will not be
considered to have attached to, and no
premium or indemnity will be due for
such acreage for that crop year unless:

(i) A transfer of coverage and right to
an indemnity, or a similar form
approved by us, is completed by all
affected parties;

(ii) We are notified by you or the
transferee in writing of such transfer on
or before the acreage reporting date; and

(iii) The transferee is eligible for crop
insurance.

(3) If you relinquish your insurable
share on any insurable acreage of apples
after the acreage reporting date for the
crop year, insurance coverage will be
provided for any loss due to an
insurable cause of loss that occurred
prior to the date that you relinquished
your insurable share and the whole
premium will be due for such acreage
for that crop year.

10. Causes of Loss

(a) In accordance with the provisions
of section 12 of the Basic Provisions,
insurance is provided only against the
following causes of loss that occur
during the insurance period and result
in damaged apple production:

(1) Adverse weather conditions;

(2) Fire unless weeds and other forms
of undergrowth have not been
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controlled or pruning debris has not
been removed from the orchard;

(3) Insects, but not damage due to
insufficient or improper application of
pest control measures;

(4) Plant disease, but not damage due
to insufficient or improper application
of disease control measures;

(5) Earthquake;

(6) Volcanic eruption;

(7) Failure of irrigation water supply,
if caused by an insured peril that occurs
during the insurance period;

(8) Wildlife; and

(9) All other natural causes of loss
that cannot be prevented, including, but
not limited to, hail, wind, excess sun
causing sunburn and frost and freeze
causing russeting.

(b) In addition to the causes of loss
excluded in section 12 of the Basic
Provisions, we will not insure against
damage or loss of production due to
your inability to market the apples for
any reason other than actual physical
damage from an insurable cause
specified in this section. For example,
we will not pay you an indemnity if you
are unable to market due to quarantine,
boycott, or refusal of any person to
accept production.

11. Duties in the Event of Damage or
Loss

In addition to the requirements of
section 14 of the Basic Provisions, the
following will apply:

(a) You must notify us at least 3 days
prior to the date harvest should have
started if the crop will not be harvested.

(b) You must notify us at least 15 days
before any production from any unit
will be sold by direct marketing. We
will conduct an appraisal that will be
used to determine your production to
count for production that is sold by
direct marketing. If damage occurs after
this appraisal, we will conduct an
additional appraisal. These appraisals,
and any acceptable records provided by
you, will be used to determine your
production to count. Failure to give
timely notice that production will be
sold by direct marketing will result in
an appraised amount of production to
count of not less than the production
guarantee per acre if such failure results
in our inability to make the required
appraisal.

(c) If you intend to claim an
indemnity on any unit, you must notify
us at least 15 days prior to the beginning
of harvest, or immediately if damage is
discovered during harvest. You must
not sell or dispose of the damaged crop
until after we have given you written
consent to do so. If you fail to meet the
requirements of this section and such
failure results in our inability to inspect
the damaged production, all such

production will be considered
undamaged and include it as production
to count.

12. Settlement of Claim

(a) We will determine your loss on a
unit basis. In the event, you are unable
to provide separate acceptable
production records:

(1) For any optional unit, we will
combine all optional units for which
such production records were not
provided; or

(2) For any basic unit, we will allocate
any commingled production to such
units in proportion to our liability on
the harvested acreage for the units.

(b) In the event of loss or damage
covered by this policy, we will settle
your claim on any unit by:

(1) Multiplying the insured acreage by
its respective production guarantee, by
type as applicable;

(2) Multiplying each result in section
12(b)(1) by the respective price election;

(3) Totaling the results in section
12(b)(2) if there are more than one type;

(4) Multiplying the total production to
count (see section 12(c)), for each type
as applicable, by the respective price
election;

(5) Totaling the results in section
12(b)(4), if there are more than one type;

(6) Subtracting the total in section
12(b)(5) from the total in section
12(b)(3); and
(7) Multiplying the result in section
12(b)(6) by your share.

(c) The total production to count (in
boxes or bushels) from all insurable
acreage on the unit will include:

(1) All appraised production as
follows:

(i) Not less than the production
guarantee per acre for acreage:

(A) That is abandoned;

(B) That is sold by direct marketing if
you fail to meet the requirements
contained in section 11;

(C) That is damaged solely by
uninsured causes; or

(D) For which you fail to provide
production records that are acceptable
to us;

(i1) Production lost due to uninsured
causes;

(iii) Unharvested apple production
that would be marketable if harvested;
and

(iv) Potential marketable apple
production on insured acreage that you
intend to abandon or no longer care for,
if you and we agree on the appraised
amount of production. Upon such
agreement, the insurance period for that
acreage will end. If you do not agree
with our appraisal, we may defer the
claim only if you agree to continue to
care for the crop. We will then make
another appraisal when you notify us of

further damage or that harvest is general
in the area unless you harvested the
crop, in which case we will use the
harvested production. If you do not
continue to care for the crop, our
appraisal made prior to deferring the
claim will be used to determine the
production to count; and

(2) All harvested marketable
production from the insurable acreage.

Basic Coverage example:

You have 100 percent share and
designated 10 acres of fresh apples and
5 acres of processing apples in the unit
on the acreage report, with a 600
bushels per acre guarantee for both fresh
and processing apples and a price
election of $9.10 per bushel for fresh
apples and $4.76 per bushel for
processing apples. You are only able to
harvest 5,000 bushels of fresh apples
and 1,000 bushels of processing apples
that grade at least U.S. No. 1 Processing.
Your indemnity would be calculated as
follows:

A. 10 acres x 600 bushels = 6,000
bushels guarantee of fresh apples; 5
acres x 600 bushels = 3,000 bushels
guarantee of processing apples;

B. 6,000 bushels x $9.10 price election
= $54,600.00 value of guarantee for fresh
apples; 3,000 bushels x $4.76 price
election = $14,280.00 value of guarantee
for processing apples;

C. $54,600.00 value of guarantee for
fresh apples + $14,280.00 value of
guarantee for processing apples =
$68,880.00 total value guarantee;

D. 5,000 bushels of harvested
marketable fresh apple production to
count x $9.10 price election =
$45,500.00 value of production to count
for fresh apples; 1,000 bushels of
harvested marketable processing apple
production to count x $4.76 price
election = $4,760.00 value of production
to count for processing apples;

E. $45,500.00 value of production to
count for fresh apples + $4,760.00 value
of production to count for processing
apples = $50,260.00 total value of
production to count;

F. $68,880.00 total value guarantee
—$50,260.00 total value of production
to count = $18,620.00 value of loss; and

G. $18,620.00 value of loss x 100
percent share = $18,620.00 indemnity
payment.

[End of Example]

(d) The production to count
determined in accordance with section
12(c) will be used for APH purposes,
regardless of whether there are any
adjustments under section 14.

13. Late and Prevented Planting

The late and prevented planting
provisions of the Basic Provisions are
not applicable.
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14. Optional Coverage for Fresh Fruit
Quality Adjustment.

(a) In the event of a conflict between
the Apple Crop Insurance Provisions
and this option, this option will control.

(b) In return for payment of the
additional premium designated in the
actuarial documents, this option
provides for quality adjustment of fresh
apple production as follows:

(1) To be eligible for this option, you
must have elected to insure your apples
at the additional coverage level. If you
elect Catastrophic Risk Protection (CAT)
after this option is effective, it will be
considered as notice of cancellation of
this option by you.

(2) You must elect this option on or
before the sales closing date for the
initial crop year for which you wish to
insure your apples under this option.
This option will continue in effect until
canceled by either you or us for any
succeeding crop year by written notice
to the other party on or before the
cancellation date.

(3) This option will apply to all your
apple acreage designated in your
acreage report as grown for fresh apples
and that meets the insurability
requirements specified in the Apple
Crop Insurance Provisions, except any
acreage specifically excluded by the
actuarial documents. Any acreage
designated in your acreage report as
grown for processing apples is not
eligible for coverage under this option.

(4) In lieu of sections 12(c)(1)(iii) and
(iv) and (2), the production to count will
include all appraised and harvested
production for a unit’s fresh apple
acreage that grades at least U.S. No. 1
Processing, adjusted in accordance with
this option.

(5) If appraised or harvested fresh
apple production is damaged to the
extent that 20 percent or more of the
apples do not grade U.S. Fancy or better
the following adjustments will apply:

(i) Fresh apple production to count
with 21 percent through 40 percent
damaged apple production will be
reduced 2 percent for each full percent
in excess of 20 percent.

(ii) Fresh apple production to count
with 41 percent through 50 percent
damaged apple production will be
reduced 40 percent plus an additional 3
percent for each full percent in excess
of 40 percent.

(iii) Fresh apple production to count
with 51 percent through 64 percent
damaged apple production will be
reduced 70 percent plus an additional 2
percent for each full percent in excess
of 50 percent.

(iv) Fresh apple production to count
with 65 percent or more damaged apple

production will not be considered
production to count.

(v) Notwithstanding sections 14(b)(i)
through (iv), if you sell any of your fresh
apple production as U.S. Fancy, all such
sold production will be included as
production to count under this option.
The following is an example of loss
under the Optional Coverage for Fresh
Fruit Quality Adjustment:

You have 100 percent share and
designated 10 acres of fresh apples and
5 acres of processing apples in the unit
on the acreage report, with a 600 bushel
per acre guarantee for both fresh and
processing apples and a price election of
$9.10 per bushel for fresh apples and
$4.76 per bushel for processing apples.
You harvest 5,000 bushels of apples
from your designated fresh acreage that
grade U.S. No. 1 Processing or better,
but only 2,650 of those bushels grade
U.S. Fancy or better. You also harvest
from your designated processing acreage
1,000 bushels apples that grade U.S. No.
1 Processing or better. Your indemnity
would be calculated as follows:

A. 10 acres x 600 bushels per acre =
6,000 bushels guarantee of fresh apples;
5 acres x 600 bushels per acre = 3,000
bushels guarantee of processing apples;

B. 6,000 bushels guarantee of fresh
apples x $9.10 price election =
$54,600.00 value of guarantee for fresh
apples; acreage; 3,000 bushels guarantee
of processing apples x $4.76 price
election = $14,280.00 value of guarantee
for processing apple acreage;

C. $54,600.00 value of guarantee for
fresh apple acreage + $14,280.00 value
of guarantee for processing apple
acreage = $68,880.00 total value of
guarantee for all apple acreage;

D. The value of the fresh apple and
processing apple production to count is
determined as follows:

i. 5,000 bushels of apples that graded
U.S. No. 1 or better — 2,650 bushels that
graded U.S. Fancy = 2,350 bushels not
grading U.S. Fancy;

ii. 2,350 / 5,000 = 47 percent of fresh
apples that did not make U.S. Fancy
grade;

iii. In accordance with section
14(b)(5)(ii): 47 percent — 40 percent =
7 percent in excess of 40 percent;

iv. 7 percent x 3 percent = 21 percent;

v. 40 percent + 21 percent = 61
percent;

vi. 5,000 bushels of apples that graded
U.S. No. 1 or better x .61 (61 percent)
= 3,050 bushels of fresh apple
production to count;

vii. 3,050 bushels of fresh apples
production to count x $9.10 =
$27,755.00 value of the fresh apple
production to count; 1,000 bushels of
harvested marketable processing apple
production to count x $4.76 price

election = $4,760.00 value of the
processing apple production to count;

E. $27,755.00 value of the fresh apple
production to count + $4,760.00 value
of the processing apple production to
count = $32,515.00 total value of
production to count;

F. $68,880.00 total value of guarantee
for all apple acreage — $32,515.00 total
value of production to count =
$36,365.00 value of loss; and

G. $36,365.00 value of loss x 100
percent share = $36,365.00 indemnity
payment.

[End of Example]

Signed in Washington, DC, on August 24,
2004.

Ross J. Davidson, Jr.,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 04-19596 Filed 8—24—04; 2:35 pm]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service
7 CFR Parts 1724 and 1726

Correction of Electric Program
Standard Contract Forms

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS), an agency delivering the United
States Department of Agriculture’s Rural
Development Utilities Programs, is
correcting its regulations relating to two
RUS forms. RUS Form 211, Engineering
Services Contract for the Design and
Construction of a Generating Plant, and
RUS Form 198, Equipment Contract, are
being revised to correct two
typographical errors and a numbering
error, respectively.

DATES: Effective Date: September 27,
2004.

FOR FURTHER INFORMATION CONTACT: Mr.
Fred J. Gatchell, Deputy Director,
Electric Staff Division, Rural Utilities
Service, U.S. Department of Agriculture,
Stop 1569, 1400 Independence Ave.,
SW., Washington, DC 20250-1569.
Telephone: (202) 720-1398. FAX: (202)
720-7491. E-mail:
fred.gatchell@usda.gov.

SUPPLEMENTARY INFORMATION: RUS has
determined that pursuant to 5 U.S.C.
553, a notice of proposed rule making
and opportunity for comment is
impracticable, unnecessary, or contrary
to the public interest and is exempt
from the provisions of Executive Order
Nos. 12866 and 12988. It has been
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determined that the Regulatory
Flexibility Act is not applicable to this
rule since the Rural Utilities Service is
not required by 5 U.S.C. 551 et seq. or
any other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Background

On June 29, 1998, RUS revised 7 CFR
1724, Electric Engineering,
Architectural Services and Design
Policies and Procedures, which
references RUS Form 211, Engineering
Services Contract for the Design and
Construction of a Generating Plant (63
FR 35312). A typographical error has
been found in Article VI, Section 8 of
this form. This rule updates the
reference to the corrected form.

On February 13, 2004, RUS revised 7
CFR 1726, Electric System Construction
Policies and Procedures, which
references RUS Form 198, Equipment
Contract (69 FR 7105). A typographical
error has been found in Article II,
Section 1 of this form. Also, a
numbering error has been found in
Article VI of this form. This rule
updates the reference to the corrected
form.

List of Subjects
7 CFR Part 1724

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

7 CFR Part 1726

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

m For reasons set forth in the preamble,
RUS amends 7 CFR parts 1724 and 1726
as follows:

PART 1724—ELECTRIC
ENGINEERING, ARCHITECTURAL
SERVICES AND DESIGN POLICIES
AND PROCEDURES

m 1. The authority citation for part 1724
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart F—RUS Contract Forms

m 2. Amend § 1724.74 by revising
paragraph (c)(1) to read as follows:

§1724.74 List of electric program standard
contract forms.

* * * * *

(C) * % %

(1) RUS Form 211, Rev. 4-04,
Engineering Service Contract for the
Design and Construction of a Generating
Plant. This form is used for engineering

services for generating plant
construction.
* * * * *

PART 1726—ELECTRIC SYSTEM
CONSTRUCTION POLICIES AND
PROCEDURES

m 3. The authority citation for part 1726
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart —RUS Standard Forms

m 4. Amend § 1726.304 by revising
paragraph (c)(4) to read as follows:

§1726.304 List of electric program
standard contract forms.
* * * * *

(C] * % %

(4) RUS Form 198, Rev. 4—04,
Equipment Contract. This form is used

for equipment purchases.
* * * * *

Dated: August 17, 2004.
Hilda Gay Legg,
Administrator, Rural Utilities Service.
[FR Doc. 04-19584 Filed 8—26—-04; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2004-17661; Airspace
Docket No. 04—AAL—08]

Establishment of Class E Airspace;
Shungnak, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Shungnak, AK to provide
adequate controlled airspace to contain
aircraft executing two new Standard
Instrument Approach Procedures (SIAP)
and a new Textual Departure Procedure.
This Rule results in new Class E
airspace upward from 700 feet (ft.) and
1,200 feet above the surface at
Shungnak, AK.

DATES: Effective 0901 UTC, November
25, 2004.

FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Jesse.ctr.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:

History

On Wednesday, June 9, 2004, the FAA
proposed to revise part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
create new Class E airspace upward
from 700 ft. and 1,200 ft. above the
surface at Shungnak, AK (69 FR 32289).
The action was proposed in order to add
Class E airspace sufficient in size to
contain aircraft while executing two
new Standard Instrument Approach
Procedures and a new Textual
Departure Procedure for the Shungnak
Airport. In addition to the Textual
Departure Procedure, the new
approaches are Area Navigation-Global
Positioning System (RNAV GPS)
Runway (RWY) 9, original and (2)
RNAYV (GPS) Runway 27, original.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments have been
received, thus, the rule is adopted as
proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 of FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be revoked and revised
subsequently in the Order.

The Rule

This revision to 14 CFR part 71
establishes Class E airspace at
Shungnak, Alaska. This additional Class
E airspace was created to accomodate
aircraft executing two new SIAPs and a
textual departure procedure and will be
depicted on aeronautical charts for pilot
reference. The intended effect of this
rule is to provide adequate controlled
airspace for IFR operations at Shungnak
Airport, Shungnak, Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
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impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Shungnak, AK [New]

Shungnak Airport, AK
(Lat. 66°53’17” N., long. 157°09'44” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Shungnak Airport and that
airspace extending upward from 1,200 feet
above the surface within a 30-mile radius of
66°45'29” N 156°30°39” W and within a 30-
mile radius of 66°49'54.50”"N
156°24'52.38”W, excluding the Ambler, AK
Class E airspace.
* * * * *

Issued in Anchorage, AK, on August 18,
2004.

Judith G. Heckl,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 04-19619 Filed 8—26—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17660; Airspace
Docket No. 03—-AAL-09]

Revision of Class E Airspace; King
Salmon, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at King Salmon, AK to provide
adequate controlled airspace to contain
aircraft executing three new Standard
Instrument Approach Procedures
(SIAP). This Rule results in newClass E
airspace upward from 1,200 feet above
the surface at King Salmon, AK.

DATES: Effective 0901 UTC, November
25, 2004.

FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Jesse.ctr.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at

SUPPLEMENTARY INFORMATION:
History

On Wednesday, June 9, 2004, the FAA
proposed to revise part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
create new Class E airspace upward
from 1,200 ft. above the surface at King
Salmon, AK (69 FR 32290). The action
was proposed in order to add Class E
airspace sufficient in size to contain
aircraft while executing three new
Standard Instrument Approach
Procedures for the King Salmon Airport.
The new approaches are Area
Navigation-Global Positioning System
(RNAV GPS) Runway (RWY) 11,
original, (2) RNAV (GPS) Y RWY 29,
original and (3) RNAV (GPS) Z RWY 29
original. Interested parties were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments have been
received, thus, the rule is adopted as
proposed.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 of FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September

2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be revoked and revised
subsequently in the Order.

The Rule

This revision to 14 CFR part 71
establishes Class E airspace at King
Salmon, Alaska. This additional Class E
airspace was created to accommodate
aircraft executing three new SIAPs and
will be depicted on aeronautical charts
for pilot reference. The intended effect
of this rule is to provide adequate
controlled airspace for IFR operations at
King Salmon Airport, King Salmon,
Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
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September 16, 2003, is amended as
follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 King Salmon, AK [New]

King Salmon Airport, AK

(Lat. 58°40°36” N., long. 156°38'57” W.)
King Salmon VORTAC

(Lat. 58°43’29” N., long. 156°45'08” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the King Salmon Airport and within
4 miles northeast and 8 miles southwest of
the King Salmon VORTAC 312° radial
extending from the VORTAC to 21 miles
northwest of the VORTAC and within 14
miles of the VORTAC 259° radial clockwise
to the 004° radial and that airspace within 3.3
miles either side of the 132° radial of the
VORTAC extending from the VORTAC to 17
miles southeast of the VORTAC; and that
airspace extending upward from 1,200 feet
above the surface within a 43-mile radius of
the King Salmon Airport excluding the
Yukon-Kuskokwim Delta, AK Class E
airspace.
* * * * *

Issued in Anchorage, AK, on August 18,
2004.

Judith G. Heckl,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 04—19611 Filed 8—26—04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY
19 CFR Parts 4, 10, 12, 18, 19, 101, 122,

123, 141,162, 163, 171 and 181
[CBP Dec. 04-28]

Technical Corrections to Customs and
Border Protection Regulations

AGENCY: Customs and Border Protection;
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: Customs and Border
Protection (CBP) periodically reviews its
regulations to ensure that they are
current, correct and consistent. Through
this review process, CBP noted several
discrepancies. This document remedies
these discrepancies.

DATES: Effective August 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Christopher W. Pappas, Regulations

Branch, Office of Regulations and
Rulings, 202-572-87609.
SUPPLEMENTARY INFORMATION:

Background

It is the policy of Customs and Border
Protection (CBP) to periodically review
its regulations to ensure that they are as
accurate and up-to-date as possible so
that the importing and general public
are aware of CBP programs,
requirements, and procedures regarding
import-related activities. As part of this
review policy, CBP has determined that
certain changes are necessary affecting
parts 4, 10, 12, 18, 19, 101, 102, 122,
123, 141, 162, 163, 171 and 181 of the
CBP Regulations (19 CFR parts 4, 10, 12,
18, 19, 101, 102, 122, 123, 141, 162, 163,
171 and 181).

Section 4.13 of the CBP Regulations
(19 CFR 4.13) is based on 19 U.S.C.
1707, which was repealed by Public
Law 104-295 of October 11, 1996.
Accordingly, this document removes
and reserves §4.13.

Section 10.33 of the CBP Regulations
(19 CFR 10.33) is being amended to
correct a reference to the Harmonized
Tariff Schedule of the United States
(HTSUS) subheading 9813.00.65. This
subheading was abolished by
Presidential Proclamation 6763, the
Uruguay Round of Multilateral Trade
Negotiations, and for Other Purposes, of
December 23, 1994. The same
proclamation added, in Subchapter XVII
of Chapter 98, HTSUS, subheading
“9817.00.98 Theatrical scenery,
properties and apparel brought into the
United States by proprietors or
managers of theatrical, ballet, opera or
similar productions or exhibitions
arriving from abroad for temporary use
by them in such productions or
exhibitions.” Accordingly, this
document amends the HTSUS
subheading in § 10.33 to read
subheading 9817.00.98.

The authority for § 12.6, CBP
Regulations (19 CFR 12.6) is being
corrected. The current authority citation
for §12.6 includes a citation to “19
U.S.C. 1303” which has been repealed.
Accordingly, this document revises the
authority citation for § 12.6 by removing
that authority.

Section 12.38, CBP Regulations (19
CFR 12.38) contains an outdated
reference to §171.22(b). Section
171.22(b) was removed by a final rule
published in the Federal Register (65
FR 53565) on September 5, 2000.
Accordingly, this document amends
§12.38 by removing the outdated
reference to §171.22(b).

References to the “Interstate
Commerce Commission” (ICC) in the
heading of § 18.9, CBP Regulations (19

CFR 18.9) and in § 18.9(a) are outdated.
The ICC Termination Act of 1995
(Public Law 104-88, 109 Stat. 803),
enacted December 29, 1995, and
effective January 1, 1996, eliminated the
ICC and transferred the functions
referenced in § 18.9 to the Surface
Transportation Board. Accordingly, this
document corrects these references to
read the “Surface Transportation
Board.”

There is an incorrect reference in
§19.12 of the CBP Regulations (19 CFR
19.12). Section 19.12(d)(4)(ii) refers to
an exception to the requirement that a
warehouse proprietor “file [a] permit
folder with Customs “[in] paragraph
(b)(4)(iv) of this section.” This exception
is found in § 19.12(d)(4)(iv), “Exemption
to submission requirement.”
Accordingly, this document amends
§19.12(d)(4)(ii) to reflect the correct
reference.

Section 101.3 of the CBP Regulations
(19 CFR 101.3) contains a table listing
ports of entry by state along with the
limits of each port. The limits of several
ports were changed in T.D. 35546, T.D.
37386, T.D. 37439, T.D. 22305 and T.D.
39882; however, these changes were not
reflected in the CBP Regulations.
Accordingly, this document adds
references to these Treasury Decisions
in the “Limits of port” column in
§101.3. In addition, this document
corrects the spelling of the Aguadilla
port.

Section 101.4(c) of the CBP
Regulations (19 CFR 101.4(c)) contains a
table listing customs stations along with
the supervisory port of entry for each
station. The supervisory port of entry for
the customs station of Antelope Wells,
New Mexico, is no longer Rio Grande
City, Texas. The supervisory port of
entry for Antelope Wells is now
Columbus, New Mexico. Accordingly,
this document amends § 101.4(c) to
reflect the correct supervisory port of
entry.

Section 122.27(b) of the CBP
Regulations (19 CFR 122.27(b)) contains
a reference to the regulations of the
“Export Administration (15 CFR parts
368 through 399).” These regulations
are currently found at 15 CFR parts 730—
774 and are referred to as the Export
Administration Regulations.
Accordingly, this document amends
§ 122.27(b) to reflect this name change
and new citation.

Similarly, § 122.62(b) and (c) contain
two references to the “Office of Export
Administration” and two references to
the “Export Control Regulations (15 CFR
part 370).” The Office of Export
Administration ceased to exist in 1988
when it was reformed as the Bureau of
Export Administration. The Department
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of Commerce, through an internal
organizational order on April 18, 2002,
changed the name of the Bureau of
Export Administration to the Bureau of
Industry and Security (BIS). As
discussed above, the Bureau of Industry
and Security regulations are currently
found at 15 CFR parts 730—774 and are
referred to as the Export Administration
Regulations. Accordingly, this
document amends § 122.62(b) and (c) to
reflect these name changes and new
citation.

Section 123.1 of the CBP Regulations
(19 CFR 123.1) contains a citation to 8
CFR 235.13 as the section relating to the
PORTPASS program, a section which no
longer exists. The PORTPASS
regulations are now at 8 CFR 235.7. This
document amends §123.1(a)
accordingly.

Sections 141.4(b)(4) and (d) of the
CBP Regulations (19 CFR 141.4(b)(4)
and (d)) reference Subchapter V,
Chapter 99 of the HTSUS, particularly
subheadings 9905.86.05 and 9905.86.10,
HTSUS. Subchapter V, Chapter 99,
HTSUS, was temporary in nature and
only covered goods falling within its
provisions through the close of
December 31, 1998. Accordingly, this
document amends § 141.4(b)(4) by
removing the reference to ““Chapter 99,
Subchapter V, U.S. Note 9, HTSUS” and
revises § 141.4(d) by removing the
references to subheadings 9905.86.05
and 9905.86.10, HTSUS.

The dollar amount in § 162.76(c) of
the CBP Regulations (19 CFR 162.76(c))
is changed by this document from $500
to $1000. This change conforms to 19
U.S.C. 1584(b)(1) as amended by section
3118(1) of Public Law 99-570 of
October 27, 1986, “The Anti-Drug
Abuse Act of 1986.”

The List of Records Required for an
Entry of Merchandise set forth in the
Appendix to part 163 of the CBP
Regulations (19 CFR part 163) is also
corrected by this document. Section IV
of the Appendix incorrectly attributes
19 CFR 133.21(b)(6) of the CBP
Regulations as the authority for the
entry records requirement ‘“‘Consent
from trademark or trade name holder to
import otherwise restricted goods.” This
document removes the incorrect citation
and adds the correct citations: 19 CFR
133.21(e), 133.22(c)(3) and 133.23(c).

Sections 171.51(b)(7) and 171.52(a),
CBP Regulations (19 CFR 171.51(b)(7)
and 171.52(a)) concern expedited
petitioning procedures for
administrative forfeiture proceedings for
property subject to forfeiture under 19
U.S.C. 1595a, 21 U.S.C. 881, and 49
U.S.C. 80303. Sections 171.51(b)(7) and
172.52(a), and the specific authority
citation for subpart F, currently set forth

references to 19 U.S.C. 1595a, 21 U.S.C.
881, and 49 U.S.C. 80303. Section 888
of title 21 of the U.S. Code (21 U.S.C.
888), the basis for the expedited
procedures for conveyances seized
under 21 U.S.C. 881 and 49 U.S.C.
80303, was repealed by section 2(c)(3) of
the Civil Asset Forfeiture Reform Act of
2000, Public Law 106-185 of April 25,
2000 (CAFRA). Title 19, however, is
explicitly exempt from the CAFRA (See
section 2(i)(2)(A) of the CAFRA).
Accordingly, this document removes the
incorrect references.

Finally, the specific authority for
subpart D of part 181, CBP Regulations
(19 CFR part 181) was inadvertently
omitted from part 181. Accordingly, this
document adds the specific authority:
19 U.S.C. 1520(d).

Administrative Procedure Act, the
Regulatory Flexibility Act and
Executive Order 12866

Because these amendments merely
conform with existing law or regulation,
notice and public procedure are
unnecessary. For the same reason,
pursuant to 5 U.S.C. 553(d)(3), a delayed
effective date is not required. Because
no notice of proposed rulemaking is
required, the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply. Nor do these
amendments meet the criteria for a
“significant regulatory action” as
specified in Executive Order 12866.

Delegations of Authority: Signature of
Customs and Border Protection
Regulations

This document is limited to technical
corrections of CBP Regulations.
Accordingly, it is being signed under
the authority of 19 CFR 0.1(b).

Drafting Information

The principal author of this document
was Christopher W. Pappas, Regulations
Branch, Office of Regulations and
Rulings, CBP. However, personnel from
other offices participated in its
development.

List of Subjects
19 CFR Part 4

Cargo vessels, Customs duties and
inspection, Freight, Imports, Inspection,
Maritime carriers, Merchandise,
Shipping, Vessels.

19 CFR Part 10

Art, Customs duties and inspection,
Entry, Imports, Preference programs,
Shipments.

19 CFR Part 12

Customs duties and inspection, Entry
of merchandise, Imports, Reporting and
recordkeeping requirements.

19 CFR Part 18

Customs duties and inspection,
Imports.

19 CFR Part 19

Customs duties and inspection,
Imports, Reporting and recordkeeping
requirements, Warehouses.

19 CFR Part 101

Customs duties and inspection,
Customs ports of entry, Imports,
Reporting and recordkeeping
requirements.

19 CFR Part 122

Administrative practice and
procedure, Imports, Reporting and
recordkeeping requirements.

19 CFR Part 123

Canada, Customs duties and
inspection, Freight, Imports,
International boundaries (Land border),
International traffic, Vehicles.

19 CFR Part 141

Customs duties and inspection, Entry
of merchandise, Release of merchandise.

19 CFR Part 162

Drug traffic control, Law enforcement,
Prohibited merchandise.

19 CFR Part 163

Customs duties and inspection,
Reporting and recordkeeping
requirements.

19 CFR Part 171

Law enforcement, Penalties, Seizures
and forfeitures.

19 CFR Part 181

Customs duties and inspection,
Imports, Reporting and recordkeeping.

Amendments to the Regulations

m This document amends parts 4, 10, 12,
18,19, 101, 122, 123, 141, 162, 163, 171
and 181, CBP Regulations (19 CFR part
4,10,12, 18,19, 101, 122, 123, 141, 162,
163, 171 and 181), making technical
corrections. These corrections are set
forth below.

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

m 1. The general authority citation for

part 4 continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 66,

1431, 1433, 1434, 1624; 46 U.S.C. App. 3, 91.

* * * * *
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m 2. Section 4.13 of the CBP Regulations
is removed and reserved.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 3. The general authority citation for
part 10 continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 23, Harmonized Tariff Schedule of the
United States (HTSUS)), 1321, 1481, 1484,
1498, 1508, 1623, 1624, 3314;

* * * * *

§10.33 [Amended]

m 4.In § 10.33, the subheading number
“9813.00.65” is removed from the
introductory text and in its place the
subheading number “9817.00.98” is
added.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 5. The general authority citation for
part 12 continues to read and the specific
authority citation for § 12.6 is revised as
follows:

AuthOI‘ity: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 23, Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Section 12.6 also issued under 7 U.S.C.
1854;
* * * * *

§12.38 [Amended]

m 6. Section 12.38 is amended by
removing the phrase “(see 171.22(b) of
this chapter)”.

PART 18—TRANSPORTATION IN
BOND AND MERCHANDISE IN
TRANSIT

m 7. The general authority citation in part
18 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 23, Harmonized Tariff
Schedule of the United States), 1551, 1552,
1553, 1623, 1624.

* * * * *

§18.9 [Amended]

m 8.In § 18.9, the section heading and
paragraph (a) are revised to read as
follows:

§18.9 Examination by inspectors of trunk
line associations or agents of the Surface
Transportation Board.

(a) Upon presentation of proper
credentials showing the applicant to be
a representative of the Trunk Line
Association, the Surface Transportation
Board, the Joint Rate Inspection Bureau
of Chicago or the Southern Weighing
and Inspection Bureau of Atlanta,

inspectors of CBP in charge will permit
such applicant to examine packages
containing in-bond merchandise
described in the manifest in general
terms for the purpose of ascertaining
whether the merchandise is properly
classified under the interstate commerce

laws.
* * * * *

PART 19—CUSTOMS WAREHOUSES,
CONTAINER STATIONS AND
CONTROL OF MERCHANDISE
THEREIN

m 9. The general authority citation for
part 19 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 23, Harmonized Tariff
Schedule of the United States), 1624;

* * * * *

§19.12 [Amended]

m 10. The citation in § 19.12(d)(4)(ii) to
“(b)(4)@iv)” is removed, and the citation
“(d)(4)(iv)” is added in its place.

PART 101—GENERAL PROVISIONS

m 11. The general authority citation for
part 101 and specific authority citation
for §§101.3 and 101.4 continue to read
as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66,
1202 (General Note 23, Harmonized Tariff
Schedule of the United States), 1623, 1624,
1646a.

Sections 101.3 and 101.4 also issued under
19 U.S.C. 1 and 58b;

* * * * *

§101.3 [Amended]

m 12. The list of ports in § 101.3(b)(1) is
amended by:

m a. Under the listing for “California”
adjacent to “Port San Luis” in the “Ports
of entry”’ column, adding “T.D. 35546
in the “Limits of port” column;

m b. Under the listing for “North
Dakota”, adjacent to ‘“Northgate” in the
“Ports of entry” column, adding “T.D.
37386, T.D. 37439” in the “Limits of
port” column;

m c. Under the listing for “Puerto Rico”,
removing the word “Aquadilla” in the
“Ports of entry” column, and adding in
its place “Aguadilla” and by adding
“T.D. 22305” in the “Limits of port”
column adjacent to that entry; and

m d. Adding “T.D. 39882” under
“Washington” in the “Limits of port”
column adjacent to ‘“Nighthawk”.

m 13. In the list of customs stations and
supervisory ports of entry in § 101.4(c),
under the state of New Mexico, the
“Supervisory port of entry” column
adjacent to “Antelope Wells (Mail:
Hachita, NM)” in the “Customs station”
column is amended by removing ‘“Rio

Grande City, TX” and by adding in its
place “Columbus, NM”.

PART 122—AIR COMMERCE
REGULATIONS

m 14. The general authority citation for
part 122 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,
1431, 1433, 1436, 1448, 1459, 1590, 1594,
1623, 1624, 1644, 1644a.

* * * * *

§122.27 [Amended]

m 15.In §122.27(b)(2), the words
“Export Administration (15 CFR parts
368 through 399) regulations” are
removed and in their place the words
“Export Administration Regulations (15
CFR parts 730 through 774)” are added.

§122.62 [Amended]

m 16.In §122.62:

m a. In paragraph (b), the heading and
first sentence are amended by removing
the words “Office of Export
Administration” and adding in their
place the words “Bureau of Industry and
Security”’;

m b. In paragraph (b), the first sentence

is further amended by removing the
words “Export Control Regulations (15
CFR part 370)” and adding in their place
the words “Export Administration
Regulations (15 CFR parts 730 through
774)”; and

m c. In paragraph (c), the first sentence is
amended by removing the words “Export
Control Regulations” and adding in their
place the words “Export Administration
Regulations.”

PART 123—CUSTOMS RELATIONS
WITH CANADA AND MEXICO

m 17. The general authority citation for
part 123 and the specific authority
citation for § 123.1 continue to read as
follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 23, Harmonized Tariff Schedule of the
United States (HTSUS)), 1431, 1433, 1436,
1448, 1624.

Section 123.1 also issued under 19 U.S.C.

1459;
* * * * *
§123.1 [Amended]

m 18. The citation in § 123.1(a) to ‘8 CFR
235.13” is removed, and the citation ““8
CFR 235.7” is added in its place.

PART 141—ENTRY OF MERCHANDISE

m 19. The general authority citation for
part 141 and the specific authority
citation for § 141.4 continue to read as
follows:

Authority: 19 U.S.C. 66, 1448, 1484, 1624.

* * * * *
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Section 141.4 also issued under 19 U.S.C.
1202 (General Note 19; Chapter 86,
Additional U.S. Note 1; Chapter 89,
Additional U.S. Note 1; Chapter 98,
Subchapter III, U.S. Notes 3 and 4;
Harmonized Tariff Schedule of the United
States), 1498;

* * * * *

§141.4 [Amended]

m 20.In § 141.4, paragraph (b)(4) is
amended by removing the words
“Chapter 99, Subchapter V, U.S. Note 9,
HTSUS;” and paragraph (d) is revised.
The revision reads as follows:

§141.4 Entry required.

* * * * *

(d) Railway locomotives and freight
cars. For railway locomotives and
freight cars described in Additional U.S.
Note 1 of Chapter 86, HTSUS, to be
excepted and released in accordance
with paragraph (b)(4) of this section, the
importer must first file a bond on CBP
Form 301, containing the bond
conditions set forth in either §113.62 or
113.64 of this chapter.

* * * * *

PART 162—INSPECTION, SEARCH,
AND SEIZURE

m 21. The general authority citation for
part 162 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1592, 1593a, 1624.
* * * * *

§162.76 [Amended]

m 22.In §162.76(c), the dollar amount
“$500” is removed, and the dollar
amount “$1,000” is added in its place.

PART 163—RECORDKEEPING

m 23. The authority citation for part 163
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1484, 1508, 1509, 1510, 1624.

Appendix to Part 163—[Amended]

m 24. The Appendix to part 163 is
amended by removing from listing IV the
citation “§133.21(b)(6)” just prior to the
words “Consent from trademark or trade
name holder to import otherwise
restricted goods” and by adding in its
place, “§§133.21(e), 133.22(c)(3) and
133.23(e)”.

PART 171—FINES, PENALTIES, AND
FORFEITURES

m 25. The general authority citation for
part 171 continues to read and the
specific authority citation for subpart F
is revised to read as follows:

Authority: 18 U.S.C. 983; 19 U.S.C. 66,
1592, 1593a, 1618, 1624; 22 U.S.C. 401; 31
U.S.C. 5321; 46 U.S.C. App. 320.

Subpart F also issued under 19 U.S.C.
1595a, 1605, 1614.

§171.51 [Amended]

m 26.In §171.51(b)(7), the citations “21
U.S.C. 881(a)(4), (6), and (7);” and ‘‘,and
49 U.S.C. 80303” are removed.

§171.52 [Amended]

m 27.In§171.52(a), the citations “21
U.S.C. 881(a)(4), (6) or (7),” and “and/or
49 U.S.C. 80303” are removed.

PART 181—NORTH AMERICAN FREE
TRADE AGREEMENT

m 28. The general authority for part 181
continues to read and a new specific
authority for subpart D of part 181 is
added to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 23, Harmonized Tariff Schedule of the
United States), 1624, 3314.

Subpart D of part 181 also issued under 19
U.S.C. 1520(d).

Dated: August 23, 2004.

Robert C. Bonner,

Commissioner, Customs and Border
Protection.

[FR Doc. 04-19577 Filed 8—26—-04; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 2004N-0287]

21 CFR Part 5

Change of Names and Addresses;
Technical Amendment; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
document that amended its regulations
to reflect name and address changes for
the Office of Compliance, Center for
Drug Evaluation and Research (CDER).
The document was published in the
Federal Register of August 11, 2004 (69
FR 48774), with incorrect information
regarding the mail codes for the Office
of Compliance, CDER. This action is
editorial in nature and is intended to
provide accuracy and clarity to the
agency’s regulations.

DATES: This rule is effective August 11,
2004.

FOR FURTHER INFORMATION CONTACT:
Joyce A Strong, Office of Policy (HF—

27), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 301-827-7010.

SUPPLEMENTARY INFORMATION: FDA is
correcting a document that amended its
regulations in 21 CFR part 5 to correct
certain mail codes in the Office of
Compliance, CDER.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—ORGANIZATION

m 1. The authority citation for 21 CFR
part 5 continues to read as follows:
Authority: 5 U.S.C. 552; 21 U.S.C. 301-
397.
m 2. Section 5.1100 is amended under
the heading “CENTER FOR DRUG
EVALUATION AND RESEARCH.1” by
revising the entries under the
subheading ““Office of Compliance.'” to
read as follows:

§5.1100 Headquarters.

CENTER FOR DRUG EVALUATION
AND RESEARCH.!

* * * * *

Office of Compliance.t

Division of New Drugs and Labeling
Compliance (HFD-310).

Division of Manufacturing and Product
Quality (HFD-320).

Division of Compliance Risk
Management and Surveillance (HFD—
330).

* * * * *

Dated: August 20, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04-19598 Filed 8—26-04; 8:45 am)|]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-04-019]
RIN 1625—-AA87 (Formerly 1625—-AA00)

Security Zone; Protection of Military
Cargo, Captain of the Port Zone Puget
Sound, WA

AGENCY: Coast Guard, DHS.
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ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing regulations for the security
of Department of Defense assets and
military cargo in Puget Sound,
Washington. This rule, when enforced
by the Captain of the Port Puget Sound,
would provide for the regulation of
vessel traffic in the vicinity of military
cargo loading facilities in the navigable
waters of the United States.

DATES: This rule is effective August 27,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD13-04-019 and are available
for inspection or copying at
Commanding Officer, Marine Safety
Office Puget Sound, 1519 Alaskan Way
South, Seattle, Washington 98134
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LTjg
T. Thayer, c/o Captain of the Port Puget
Sound, 1519 Alaskan Way South,
Seattle, WA 98134, (206) 217-6232. For
specific information concerning
enforcement of this rule, call Marine
Safety Office Puget Sound at (206) 217—
6200 or (800) 688—6664.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 14, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zones; Protection of
Military Cargo, Captain of the Port Zone
Puget Sound, WA” in the Federal
Register (69 FR 26783). No written
comments were received by the Coast
Guard regarding this proposed rule.
However, the Coast Guard received
several telephone calls, which indicated
that two of the latitude/longitude
positions were transposed in the NPRM.
These callers were correct and the
positions have been corrected in this
final rule. A public hearing was not
requested and none was held.

The Coast Guard finds good cause
exists to make this rule effective less
than 30 days after publication. This rule
establishes security zones during
military cargo loading and unloading
operations. The Captain of the Port
Puget Sound deems it necessary to make
this rule effective upon publication in
the Federal Register given the
unpredictable schedule of these military
cargo loading and unloading operations
and because of the vital importance of
these operations to national security.
Moreover, the Captain of the Port Puget
Sound will only enforce this rule after
issuing a notice of enforcement.

Background and Purpose

Hostile entities continue to operate
with the intent to harm U.S. National
Security by attacking or sabotaging
national security assets. The President
has continued the national emergencies
he declared following the September 11,
2001 terrorist attacks. ((67 FR 58317,
Sept. 13, 2002) (continuing national
emergency with respect to terrorist
attacks); (67 FR 59447, Sept. 20, 2002)
(continuing national emergency with
respect to persons who commit, threaten
to commit or support terrorism); (68 FR
55189, Sept. 22, 2003) (continuing
national emergency with respect to
persons who commit, threaten to
commit or support terrorism)).

The President also has found
pursuant to law, including the
Magnuson Act (50 U.S.C. 191 et. seq.),
that the security of the United States is
and continues to be endangered
following the attacks (E.O. 13,273, 67 FR
56215, Sept. 3, 2002) (security
endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations). Moreover, the ongoing
hostilities in Afghanistan and Iraq make
it prudent for U.S. ports and waterways
to be on a higher state of alert because
the al Qaeda organization and other
similar organizations have declared an
ongoing intention to conduct armed
attacks on U.S. interests worldwide.

The ongoing hostilities in Afghanistan
and Iraq have made it prudent for U.S.
ports and waterways to be on a higher
state of alert because the Al Qaeda
organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide. The Coast
Guard, through this rule, intends to
assist the Department of Defense to
protect vital national security assets, in
waters of Puget Sound. This rule
establishes security zones and
notification requirements that will
exclude persons and vessels from these
zones during military cargo loading and
unloading operations. Entry into these
zones will be prohibited unless
authorized by the Captain of the Port or
his designee. The Captain of the Port
may be assisted by other federal, state,
or local agencies.

Since January 29 of this year, the
Captain of the Port has issued four
temporary final rules establishing
security zones in Commencement Bay,
Washington. These temporary final
rules have been established to protect
facilities used by vessels to load and/or
unload military cargo. Moreover, these
temporary zones have differed in size
and description. This rule would

establish a permanent, uniform, security
zone, which would control vessel
movement in and around the Blair and
Sitcum Waterways, Commencement
Bay, WA. However, the Captain of the
Port will only enforce this rule after
issuing a notice of enforcement. Upon
notice of suspension of enforcement, all
persons and vessels are authorized to
enter, move within and exit these
security zones. This rule is deemed
necessary to protect vital national
security assets and military cargo.

Discussion of Comments and Changes

No comments were received by the
Coast Guard as a result of the request for
comments in our NPRM. However, we
did receive several telephone calls
regarding the latitude and longitude
positions of the proposed zone. These
callers identified two points (the point
for the approximate location of the
private buoy and the northwestern
corner of Pier No. 5) that had been
transposed in paragraphs (c)(1) and
(c)(2) of our proposed rule. These points
have been corrected to accurately reflect
the location of these two security zones.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this rule
would restrict access to the regulated
area, the effect of this rule would not be
significant. This expectation is based on
the fact that the regulated area
established by the rule would
encompass a limited area in the Blair
and Sitcum Waterways, Commencement
Bay, WA. In addition, temporary final
rules established for past cargo loading
and unloading operations have only
lasted from a few days to over a week
in duration. Hence, the Coast Guard
expects that enforcement of this rule
will be of similar duration. Further,
Coast Guard forces will actively monitor
and enforce the Blair Waterway and
Sitcum Waterway security zones and are
authorized by the Captain of the Port to
grant authorization to vessels to enter
these waterways. In addition, in certain
circumstances VTS may grant
authorization to enter, move within or
depart these waterways. In other words,
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those vessels or persons who may be
impacted by this rule may request
permission to enter, move within or
depart these security zones. Finally, the
Coast Guard will cause a notice of
suspension of enforcement to be
published when cargo loading or
unloading operations have concluded.
For the above reasons, the Coast Guard
does not anticipate any significant
economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to operate near or
anchor in the vicinity of Blair and/or
Sitcum Waterways.

This rule would not have a significant
economic impact on a substantial
number of small entities for the
following reasons: (i) Individual
security zones are limited in size; (ii)
designated representatives of the
Captain of the Port may authorize access
to the security zone; (iii) security zones
for any given operation will affect a
given geographical location for a limited
time; (iv) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly and (v) the Coast Guard will
cause a notice of suspension of
enforcement to be published when cargo
loading or unloading operations have
concluded.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can

better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact one of the
points of contact listed under FOR
FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to

minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the rights
of Native American Tribes under the
Stevens Treaties. Moreover, the Coast
Guard is committed to working with
Tribal Governments to implement local
policies to mitigate tribal concerns. We
have determined that these security
zones and fishing rights protection need
not be incompatible. We have also
determined that this rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this rule or options for compliance are
encourage to contact the point of contact
listed under FOR FURTHER INFORMATION
CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

The Coast Guard’s preliminary review
indicates this rule is categorically
excluded from further environmental
documentation under figure 21,
paragraph 34(g) of Commandant
Instruction M16475.1D. The
environmental analysis and Categorical
Exclusion Determination will be
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prepared and be available in the docket
for inspection and copying where
indicated under ADDRESSES. All
standard environmental measures
remain in effect.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.1321 to read as follows:

§165.1321 Security Zone; Protection of
Military Cargo, Captain of the Port Zone
Puget Sound, WA.

(a) Notice of enforcement or
suspension of enforcement. The Captain
of the Port Puget Sound will enforce the
security zones established by this
section only upon notice. Captain of the
Port Puget Sound will cause notice of
the enforcement of these security zone
to be made by all appropriate means to
effect the widest publicity among the
affected segments of the public
including publication in the Federal
Register as practicable, in accordance
with 33 CFR 165.7(a). Such means of
notification may also include but are not
limited to, Broadcast Notice to Mariners
or Local Notice to Mariners. The
Captain of the Port Puget Sound will
issue a Broadcast Notice to Mariners
and Local Notice to Mariners notifying
the public when enforcement of these
security zones is suspended.

(b) Definitions. The following
definitions apply to this section:

Designated Representative means
those persons designated by the Captain
of the Port to monitor these security
zones, permit entry into these zones,
give legally enforceable orders to
persons or vessels with in these zones
and take other actions authorized by the
Captain of the Port. Persons authorized
in paragraph (g) to enforce this section
and Vessel Traffic Service Puget Sound
(VTS) are Designated Representatives.

Federal Law Enforcement Officer
means any employee or agent of the
United States government who has the
authority to carry firearms and make
warrantless arrests and whose duties

involve the enforcement of criminal
laws of the United States.

Navigable waters of the United States
means those waters defined as such in
33 CFR Part 2.

Public vessel means vessels owned,
chartered, or operated by the United
States, or by a State or political
subdivision thereof.

Washington Law Enforcement Officer
means any General Authority
Washington Peace Officer, Limited
Authority Washington Peace Officer, or
Specially Commissioned Washington
Peace Officer as defined in Revised
Code of Washington section 10.93.020.

(c) Security zone. The following areas
are security zones:

(1) Blair Waterway Security Zone: The
Security Zone in the Blair Waterway,
Commencement Bay, WA, includes all
waters enclosed by a line connecting the
following points: 47°16'57” N,
122°24’39” W, which is approximately
the beginning of Pier No. 23 (also
known as the Army pier); then
northwesterly to 47°17°05” N,
122°24’52” W, which is the end of the
Pier No. 23 (Army pier); then
southwesterly to 47°16’42” N, 122°25’
18” W, which is the approximate
location of a private buoy on the end of
the sewage outfall; then southeasterly to
47°16’33” N, 122°25’04” W, which is
approximately the northwestern end of
Pier No. 5; then northeasterly to the
northwestern end of Pier No. 1; then
southeasterly along the shoreline of the
Blair Waterway to the Blair Waterway
turning basin; then along the shoreline
around the Blair Waterway turning
basin; then northwesterly along the
shoreline of the Blair Waterway to the
Commencement Bay Directional Light
(light list number 17159); then
northeasterly along the shoreline to the
point of origin. [Datum: NAD 1983].

(2) Sitcum Waterway Security Zone:
The Security Zone in the Sitcum
Waterway, Commencement Bay, WA,
includes all waters enclosed by a line
connecting the following points:
47°16'33” N, 122°25'04” W, which is
approximately the northwestern end of
Pier No. 5; then northwesterly to
47°16'42” N, 122°25"18” W, which is the
approximate location of a private buoy
on the end of the sewage outfall; then
southwesterly to 47°16’23” N,
122°2536” W; then southeasterly to
47°16'10” N, 122°25’27” W, which is the
northwestern corner of Pier No. 2; then
extending northeasterly to 47°16"13” N,
122°25’13” W; then extending
southeasterly along the shoreline of the
Sitcum Waterway; then northeasterly
along the shoreline at the terminus of
the Sitcum Waterway and then
northwesterly along the shoreline of the

Sitcum Waterway; then northeasterly
along the shoreline of Pier No. 5 to the
point of origin. [Datum: NAD 1983].

(d) Obtaining permission to enter,
move within, or exit the security zones.
All vessels must obtain permission from
the COTP or a Designated
Representative to enter, move within, or
exit the security zones established in
this section when these security zones
are enforced. Vessels 20 meters or
greater in length should seek permission
from the COTP or a Designated
Representative at least 4 hours in
advance. Vessels less than 20 meters in
length should seek permission at least 1
hour in advance. VTS Puget Sound may
be reached on VHF channel 14.

(e) Compliance. Upon notice of
enforcement by the Captain of the Port
Puget Sound, the Coast Guard will
enforce these security zones in
accordance with rules set out in this
section. Upon notice of suspension of
enforcement by the Captain of the Port
Puget Sound, all persons and vessels are
authorized to enter, transit, and exit
these security zones.

(f) Regulations. Under the general
regulations in 33 CFR part 165 subpart
D, this section applies to any vessel or
person in the navigable waters of the
United States to which this section
applies. No person or vessel may enter
the security zones established in this
section unless authorized by the Captain
of the Port or his designated
representatives. Vessels and persons
granted permission to enter the security
zone shall obey all lawful orders or
directions of the Captain of the Port or
his designated representatives. All
vessels shall operate at the minimum
speed necessary to maintain a safe
course.

(g) Enforcement. Any Coast Guard
commissioned, warrant or petty officer
may enforce the rules in this section. In
the navigable waters of the United
States to which this section applies,
when immediate action is required and
representatives of the Coast Guard are
not present or not present in sufficient
force to provide effective enforcement of
this section, any Federal Law
Enforcement Officer or Washington Law
Enforcement Officer may enforce the
rules contained in this section pursuant
to 33 CFR 6.04-11. In addition, the
Captain of the Port may be assisted by
other federal, state or local agencies in
enforcing this section pursuant to 33
CFR 6.04-11.

(h) Exemption. Public vessels as
defined in paragraph (b) of this section
are exempt from the requirements in
this section.

(i) Waiver. For any vessel, the Captain
of the Port Puget Sound may waive any
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of the requirements of this section, upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purpose of port security, safety or
environmental safety.

Dated: August 6, 2004.
Danny Ellis,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 04—19566 Filed 8—26—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

37 CFR Parts 1 and 41

[Docket No. 2003—C-027]

RIN 0651-AB70

Revision of Patent Fees for Fiscal Year
2005

AGENCY: United States Patent and
Trademark Office, Commerce.
ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (referred to as “we”’,
“us”, or “our” in this notice) is
adjusting certain patent fee amounts to
reflect fluctuations in the Consumer
Price Index (CPI). Also, we are
adjusting, by a corresponding amount, a
few patent fees that track the affected
fees. The Director is authorized to adjust
these fees annually by the CPI to recover
the higher costs associated with doing
business.

DATE: Effective October 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Tamara McClure by e-mail at
Tamara.McClure@uspto.gov, by
telephone at (703) 308-5075, or by fax
at (703) 308-5077.

SUPPLEMENTARY INFORMATION: This final
rule adjusts our fees in accordance with
the applicable provisions of title 35,
United States Code, as amended by the
Consolidated Appropriations Act, Fiscal
Year 2000 (which incorporated the
Intellectual Property and
Communications Omnibus Reform Act
of 1999) (Pub. L. 106—113). This final
rule also adjusts, by a corresponding
amount, a few patent fees(37 CFR
1.17(e), (1), (s), and (t)) that track
statutory fees (either 37 CFR 1.16(a) or
1.17(m)).

A proposed rule notice was published
at 69 FR 25861 on May 10, 2004, which
requested comments by June 9, 2004. No
comments were received.

Legislation has been proposed and
passed by the House of Representatives
that would alter our fee amounts and
procedures. The United States Patent
and Trademark Fee Modernization Act
of 2004 (H.R. 1561) passed the House of
Representatives on March 3, 2004.
Similar legislation is pending in the
Senate as S. 1760. Customers should be
aware that legislative changes to our
fees would supersede certain patent fees
in this final rule. If such legislative
changes occur, we will need to make
corresponding changes to the rules of
practice to conform them to the fees as
set forth in such legislation. Customers
may wish to refer to our official Web
site at http://www.uspto.gov for the most
current fee amounts.

In addition, certain rules on fees
associated with practices of the Board of
Patent Appeals and Interferences are
being consolidated in a new part 41 of
37 CFR. These changes were made in
accordance with applicable provisions
set forth in the final rule notice Rules of
Practice Before the Board of Patent
Appeals and Interferences published at
69 FR 49960 on August 12, 2004.

Background

Statutory Provisions

Patent fees are authorized by 35
U.S.C. 41, 119, 120, 132(b) and 376. For
fees paid under 35 U.S.C. 41(a) and (b)
and 132(b), independent inventors,
small business concerns, and nonprofit
organizations who meet the
requirements of 35 U.S.C. 41(h)(1) are
entitled to a fifty-percent reduction.

Section 41(f) of title 35, United States
Code, provides that fees established
under 35 U.S.C. 41(a) and (b) may be
adjusted on October 1, 1992, and every
year thereafter, to reflect fluctuations in
the CPI over the previous twelve
months.

Section 41(d) of title 35, United States
Code, authorizes the Director to
establish fees for all other processing,
services, or materials related to patents
to recover the average cost of providing
these services or materials, except for
the fees for recording a document
affecting title, for each photocopy, for
each black and white copy of a patent,
and for standard library service.

Section 41(g) of title 35, United States
Code, provides that new fee amounts
established by the Director under
section 41 may take effect thirty days
after notice in the Federal Register and
the Official Gazette of the United States
Patent and Trademark Office.

Fee Adjustment Level

The patent statutory fees established
by 35 U.S.C. 41(a) and (b) will be

adjusted on October 1, 2004, to reflect
fluctuations occurring during the
twelve-month period from October 1,
2003, through September 30, 2004, in
the Consumer Price Index for All Urban
Consumers (CPI-U). The Office of
Management and Budget has advised us
that in calculating these fluctuations, we
should use CPI-U data as determined by
the Secretary of Labor. In accordance
with previous fee-setting methodology,
we base this fee adjustment on the
Administration’s projected CPI-U for
the twelve-month period ending
September 30, 2004, which is 3.01
percent. Based on this projected CPI-U,
patent statutory fees will be adjusted by
3.01 percent.

Certain patent processing fees
established under 35 U.S.C. 41(d), 119,
120, 132(b), 376, and Pub. L. 103-465
(the Uruguay Round Agreements Act)
will be adjusted to reflect fluctuations in
the CPL

The fee amounts were rounded by
applying standard arithmetic rules so
that the amounts rounded will be
convenient to the user. Fees for other
than a small entity of $100 or more were
rounded to the nearest $10. Fees of less
than $100 were rounded to an even
number so that any comparable small
entity fee will be a whole number.

General Procedures

Any fee amount that is paid on or
after the effective date of the fee
adjustment will be subject to the new
fees then in effect. The amount of the
fee to be paid will be determined by the
time of filing. The time of filing will be
determined either according to the date
of receipt in our office or the date
reflected on a proper Certificate of
Mailing or Transmission, where such a
certificate is authorized under 37 CFR
1.8. Use of a Certificate of Mailing or
Transmission is not authorized for items
that are specifically excluded from the
provisions of § 1.8. Items for which a
Certificate of Mailing or Transmission
under § 1.8 are not authorized include,
for example, filing of Continued
Prosecution Applications (CPAs) under
§1.53(d) and other national and
international applications for patents.
See 37 CFR 1.8(a)(2).

Patent-related correspondence
delivered by the “Express Mail Post
Office to Addressee” service of the
United States Postal Service (USPS) is
considered filed or received in our
office on the date of deposit with the
USPS. See 37 CFR 1.10(a)(1). The date
of deposit with the USPS is shown by
the ““date-in” on the “Express Mail”
mailing label or other official USPS
notation.
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To ensure clarity in the
implementation of the new fees, a
discussion of specific sections is set
forth below.

Discussion of Specific Rules

37 CFR 1.16 National Application
Filing Fees

Section 1.16, paragraphs (a), (b), (d),
and (f) through (i), are revised to adjust
fees established therein to reflect
fluctuations in the CPI.

37 CFR 1.17 Patent Application and
Reexamination Processing Fees

Section 1.17, paragraphs (a)(2)
through (a)(5), (e), (m), and (r) through
(t), are revised to adjust fees established
therein to reflect fluctuations in the CPI.

37 CFR 1.18 Patent Post Allowance
(Including Issue) Fees

Section 1.18, paragraphs (a) through
(c), are revised to adjust fees established
therein to reflect fluctuations in the CPI.

37 CFR 1.20 Post Issuance Fees

Section 1.20, paragraphs (e) through
(g), are revised to adjust fees established
therein to reflect fluctuations in the CPI.

37 CFR 1.492 National Stage Fees

Section 1.492, paragraphs (a)(1)
through (a)(3), (a)(5), (b) and (d), are
revised to adjust fees established therein
to reflect fluctuations in the CPI.

37 CFR 41.20 Fees

Section 41.20, paragraphs (b)(1)
through (b)(3), are revised to adjust fees
established therein to reflect
fluctuations in the CPI

Other Considerations

This final rule contains no
information collection requirements
within the meaning of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq. This final rule has been
determined to be not significant for
purposes of Executive Order 12866.
This final rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
Assessment under Executive Order
13132 (August 4, 1999).

The Deputy General Counsel for
General Law of the United States Patent
and Trademark Office has certified to
the Chief Counsel for Advocacy, Small
Business Administration, that the final
rule change will not have a significant
economic impact on a substantial
number of small entities (Regulatory
Flexibility Act, 5 U.S.C. 605(b)). The
final rule change increases fees to reflect
the change in the CPI as authorized by
35 U.S.C. 41(f). Further, the principal
impact of the major patent fees has

already been taken into account in 35
U.S.C. 41(h)(1), which provides small
entities with a fifty-percent reduction in
the major patent fees.

By statute, the USPTQ’s Director is
expressly authorized to adjust fees
annually to reflect fluctuations in the
CPL. See 35 U.S.C. 41(f) (certain fees
“may be adjusted by the Director on
October 1, 1992, and every year
thereafter, to reflect any fluctuations
occurring during the previous 12
months in the Consumer Price Index, as
determined by the Secretary of Labor™).

The final rule increases fees to reflect
the change in the CPI as authorized by
35 U.S.C. 41(f). The fee increases would
range from a minimum of $2 to a
maximum of $100 under the final rule.

Under 35 U.S.C. 41(h)(1) small
entities are accorded a fifty-percent
reduction in most patent fees.
Consequently, the small entity fee
increases range from a minimum of $1
to a maximum of $50 under the final
rule. The sole exception under this final
rule is the fee set forth under 37 CFR
1.17(t), which does not qualify for a
small entity fee reduction. The fee
increase for 37 CFR 1.17(t) is $40.

Accordingly, the final rule does not
have a significant economic impact on
a substantial number of small entities.

List of Subjects
37 CFR Part 1

Administrative practice and
procedure, Biologies, Courts, Freedom
of Information, Invention and patents,
Reporting and recordkeeping
requirements, Small businesses.

37 CFR Part 41

Administrative practice and
procedure, Inventions and patents,
Lawyers.

m For the reasons set forth in the
preamble, we are amending title 37 of the
Code of Federal Regulations, parts 1 and
41 as set forth below.

PART 1—RULES OF PRACTICE IN
PATENT CASES

m 1. The authority citation for 37 CFR
part 1 continues to read as follows:

Authority: 35 U.S.C. 2, unless otherwise
noted.

m 2. Section 1.16 is amended by revising
paragraphs (a), (b), (d) and (f) through (i)
to read as follows:

§1.16 National application filing fees.

(a) Basic fee for filing each application
for an original patent, except
provisional, design, or plant
applications:

By a small entity (§ 1.27(a)): $395.00

By other than a small entity: $790.00
(b) In addition to the basic filing fee
in an original application, except
provisional applications, for filing or
later presentation of each independent
claim in excess of 3:
By a small entity (§ 1.27(a)): $44.00
By other than a small entity: $88.00
(d) In addition to the basic filing fee
in an original application, except
provisional applications, if the
application contains, or is amended to
contain, a multiple dependent claim(s),
per application:
By a small entity (§1.27(a)): $150.00
By other than a small entity : $300.00
(f) Basic fee for filing each design
application:
By a small entity (§1.27 (a)): $175.00
By other than a small entity: $350.00
(g) Basic fee for filing each plant
application, except provisional
applications:
By a small entity (§1.27(a)): $275.00
By other than a small entity: $550.00
(h) Basic fee for filing each reissue
application:
By a small entity (§1.27(a)): $395.00
By other than a small entity: $790.00
(i) In addition to the basic filing fee
in a reissue application, for filing or
later presentation of each independent
claim which is in excess of the number
of independent claims in the original
patent:
By a small entity (§ 1.27(a)): $44.00
By other than a small entity: $88.00

* * * * *

m 3. Section 1.17 is amended by revising
paragraphs (a)(2) through(a)(5), (e), (m),
and (r) through (t) to read as follows:

§1.17 Patent application and
reexamination processing fees.

a * x %

EZ)) For reply within second month:
By a small entity (§1.27(a)): $215.00
By other than a small entity: $430.00

(3) For reply within third month:

By a small entity (§1.27(a)): $490.00
By other than a small entity: $980.00

(4) For reply within fourth month:
By a small entity (§1.27(a)): $765.00
By other than a small entity: $1,530.00

(5) For reply within fifth month:

By a small entity (§ 1.27(a)): $1,040.00
By other than a small entity: $2,080.00

(e) To request continued examination
pursuant to §1.114:

By a small entity (§1.27(a)): $395.00
By other than a small entity: $790.00

* * * * *



52606

Federal Register/Vol. 69, No. 166/Friday, August 27, 2004 /Rules and Regulations

(m) For filing a petition for the revival
of an unintentionally abandoned
application, for the unintentionally
delayed payment of the fee for issuing
a patent, or for the revival of an
unintentionally terminated
reexamination proceeding under 35
U.S.C. 41(a)(7) (§ 1.137(b)):

By a small entity (§1.27(a)): $685.00
By other than a small entity: $1,370.00
* * * * *

(r) For entry of a submission after
final rejection under § 1.129(a):

By a small entity (§1.27(a)): $395.00
By other than a small entity: $790.00

(s) For each additional invention
requested to be examined under
§1.129(b):

By a small entity (§1.27(a)): $395.00
By other than a small entity: $790.00

(t) For the acceptance of an
unintentionally delayed claim for
priority under 35 U.S.C. 119, 120, 121,
or 365(a) or (c):

(§§ 1.55 and 1.78): $1,370.00

m 4. Section 1.18 is amended by revising
paragraphs (a) through (c) to read as
follows:

§1.18 Patent post allowance (including
issue) fees.

(a) Issue fee for issuing each original
or reissue patent, except a design or
plant patent:

By a small entity (§1.27(a)): $685.00
By other than a small entity: $1,370.00

(b) Issue fee for issuing a design
patent:

By a small entity (§1.27(a)): $245.00
By other than a small entity: $490.00

(c) Issue fee for issuing a plant patent:

By a small entity (§1.27(a)): $330.00
By other than a small entity: $660.00

* * * * *

m 5. Section 1.20 is amended by revising
paragraphs (e) through (g) to read as
follows:

§1.20 Postissuance fees.
* * * * *

(e) For maintaining an original or
reissue patent, except a design or plant
patent, based on an application filed on
or after December 12, 1980, in force
beyond four years; the fee is due by
three years and six months after the
original grant:

By a small entity (§1.27(a)): $470.00
By other than a small: $940.00

(f) For maintaining an original or
reissue patent, except a design or plant
patent, based on an application filed on
or after December 12, 1980, in force
beyond eight years; the fee is due by
seven years and six months after the
original grant:

By a small entity (§1.27(a)): $1,075.00
By other than a small entity: $2,150.00
(g) For maintaining an original or
reissue patent, except a design or plant
patent, based on an application filed on
or after December 12, 1980, in force
beyond twelve years; the fee is due by
eleven years and six months after the
original grant:
By a small entity (§ 1.27(a)): $1,660.00
By other than a small entity: $3,320.00

m 6. Section 1.492 is amended by
revising paragraphs (a)(1) through (a)(3),
(a)(5), (b) and (d) to read as follows:

§1.492 National stage fees.

* * * * *

(a] * % %

(1) Where an international
preliminary examination fee as set forth
in §1.482 has been paid on the
international application to the United
States Patent and Trademark Office:

By a small entity (§1.27(a)): $375.00
By other than a small entity: $750.00

(2) Where no international
preliminary examination fee as set forth
in § 1.482 has been paid to the United
States Patent and Trademark Office, but
an international search fee as set forth
in § 1.445(a)(2) has been paid on the
international application to the United
States Patent and Trademark Office as
an International Searching Authority:
By a small entity (§ 1.27(a)): $395.00
By other than a small entity: $790.00

(3) Where no international
preliminary examination fee as set forth
in § 1.482 has been paid and no
international search fee as set forth in
§ 1.445(a)(2) has been paid on the
international application to the United
States Patent and Trademark Office:

By a small entity (§ 1.27(a)): $555.00
By other than a small entity: $1,110.00

(5) Where a search report on the
international application has been
prepared by the European Patent Office
or the Japan Patent Office:

By a small entity (§1.27(a)): $475.00
By other than a small entity: $950.00

(b) In addition to the basic national
fee, for filing or later presentation of
each independent claim in excess of 3:
By a small entity (§ 1.27(a)): $44.00
By other than a small entity: $88.00

(d) In addition to the basic national
fee, if the application contains, or is
amended to contain, a multiple
dependent claim(s), per application:
By a small entity (§1.27(a)): $150.00
By other than a small entity: $300.00

* * * * *

PART 41—PRACTICE BEFORE THE
BOARD OF PATENT APPEALS AND
INTERFERENCES

m 1. The authority citation for 37 CFR
part 41 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), 3(a)(2)(A), 21,
23, 32, 41, 134, 135, unless otherwise noted.

m 2. Section 41.20 is amended by
revising paragraphs (b)(1) through (b)(3)
to read as follows:

§41.20 Fees.

* * * * *
(b) Appeal Fees.
(1) For filing a notice of appeal from

the examiner to the Board:

By a small entity (§ 1.27(a) of this title):
$170.00

By other than a small entity: $340.00
(2) In addition to the fee for filing a

notice of appeal, for filing a brief in

support of an appeal:

By a small entity (§ 1.27(a) of this title):
$170.00

By other than a small entity: $340.00
(3) For filing a request for an oral

hearing before the Board in an appeal

under 35 U.S.C. 134:

By a small entity (§1.27(a) of this title):
$170.00

By other than a small entity: $340.00

Dated: August 23, 2004.
Jon W. Dudas,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 04-19562 Filed 8—26—04; 8:45 am]
BILLING CODE 3510-16-P

POSTAL SERVICE
39 CFR Part 912

Procedures To Adjudicate Claims for
Personal Injury or Property Damage
Arising Out of the Operation of the U.S.
Postal Service

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This rule amends the Postal
Service’s regulations concerning tort
claims to correct mailing addresses and
to clarify ambiguous provisions.

DATES: Effective August 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Frank M. Bartholf, Managing Counsel,
General Law Service Center, P.O. Box
66640, St. Louis, MO 63166—6640;
telephone (314) 872-5120.
SUPPLEMENTARY INFORMATION:
Amendment of part 912 is necessary to
reflect organizational changes that have
occurred in the Postal Service since the
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last amendment of this part in 1984 (49
FR 19478), and to clarify ambiguous
provisions. This rule is a change in
agency rules of procedure that does not
substantially affect any rights or
obligations of private parties. Therefore,
it is appropriate for its adoption by the
Postal Service to become effective
immediately.

List of Subjects in 39 CFR Part 912

Administrative practice and
procedure; Claims.

m For the reasons set forth above, the
Postal Service amends 39 CFR part 912
as follows:

PART 912—[AMENDED]

m 1. The authority citation for part 912
continues to read as follows:

Authority: 28 U.S.C. 2671-2680; 28 CFR
14.1 through 14.11; 39 U.S.C. 409.

§912.2 [Amended]

m 2.In §912.2(b), remove “or his
designee” and add “‘or the General
Counsel’s designee” in its place.

m 3. Revise § 912.4 to read as follows:

§912.4 Place of filing.

Claims should be filed with the Tort
Claims Coordinator for the Postal
Service District Office where the
accident occurred, but may be filed at
any office of the Postal Service, or sent
directly to the Chief Counsel, National
Tort Center, U.S. Postal Service, P.O.
Box 66640, St. Louis, MO 63166—6640.

m 4. Amend § 912.5 by revising the last
sentence of paragraph (a), and paragraph
(b) to read as follows:

§912.5 Administrative claim; when
presented.

(a) * * * A standard Form 95 may be
obtained from the local District Tort
Claims Coordinator, the National Tort
Center, or online at usa.gov (select
Government forms).

(b) A claim presented in compliance
with paragraph (a) of this section may
be amended by the claimant at any time
prior to:

(1) The claimant’s exercise of the
option to file a civil action pursuant to
28 U.S.C. 2675(a);

(2) The Postal Service’s issuance of a
payment in the full amount of the claim;
or

(3) The Postal Service’s issuance of a
written denial of the claim in
accordance with §912.9.

§912.9 [Amended]

m 5. Amend § 912.9 as follows:

m (a) Amend paragraph (b) by removing
the phrase “Assistant General Counsel,
Claims Division, U.S. Postal Service,

Washington, DC 20260’ and adding
“Chief Counsel, National Tort Center,
U.S. Postal Service, P.O. Box 66640, St.
Louis, MO 63166—6640" in its place.

m (b) Amend paragraph (c) by removing
the phrase “Assistant General Counsel,
Claims Division, U.S. Postal Service,
Washington, DC 20260-1111" and
adding ““Chief Counsel, National Tort
Center, U.S. Postal Service, P.O. Box
66640, St. Louis, MO 63166—6640"" in its
place.

§912.10 [Amended]

m 6.In §912.10, remove the phrase “or
his designee” and add “or the General
Counsel’s designee” in its place.

§912.12 [Amended]
m7.In §912.12, remove “$2,500”’ and
add “$5,000” in its place.

Neva R. Watson,

Attorney, Legislative.

[FR Doc. 04—19195 Filed 8—26—-04; 8:45 am]
BILLING CODE 7710-12-P

DEPARTMENT OF THE INTERIOR

48 CFR Part 1437
RIN 1084-AA00

Woody Biomass Utilization

AGENCY: Assistant Secretary—Policy,
Management and Budget, Interior.
ACTION: Interim final rule with request
for comments.

SUMMARY: The Department of the
Interior is including an option to allow
service contractors to remove woody
biomass generated as a result of land
management service contracts wherever
ecologically appropriate and in
accordance with the law. A new
provision added to the Department’s
acquisition regulations specifies a
contract clause to be used for this
purpose. This rule does not make any
other changes.

DATES: This rule is efffective August 27,
2004. We must receive all comments on
this rule by October 26, 2004.

ADDRESSES: You may submit comments,
identified by the number 1084—AA00 by
any of the following methods:
—Federal rulemaking portal: http://
www.regulations.gov Follow the
instruction for submitting comments
—E-mail: John_Stewart@ios.doi.gov
Include the number 1084—-AAO00 in the
subject line of the message

—Fax: (202) 606—3150

—Mail: Office of Wildland Fire
Coordination, Department of the
Interior, MS—3060 1849 C Street NW.,
Washington, DC 20240

—Hand delivery: Office of Wildland
Fire Coordination, MS—3060,
Department of the Interior, 1849 C Street
NW., Washington, DC 20240

FOR FURTHER INFORMATION CONTACT:
Wiley Horsley, Office of Acquisition
and Property Management, Department
of the Interior at (202) 208-3347, or e-
mail at Wiley_Horsley@ios.doi.gov.
Individuals who use
telecommunications devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
twenty-four hours a day, 7 days a week.

SUPPLEMENTARY INFORMATION: This
action establishes consistent and
efficient procedures to allow contractors
the option to remove woody biomass by-
products from Department of the
Interior land management activities.
This option, where ecologically
appropriate, will provide economic and
social benefits by creating jobs and
conserving natural resources. Removal
or use of woody biomass will reduce
smoke and emissions from prescribed
and natural fires; preserve landfill
capacities; reduce the threat of
catastrophic wildfires to communities
and public/private utilities; improve
watershed and wildlife habitat
protection; and improve forest,
woodland, and rangeland health. The
Forest Service, U.S. Department of
Agriculture, has in place provisions in
timber sale, service and stewardship
contracts that provide opportunities to
utilize the type of materials included in
this rule.

Because this revision to existing
regulations is necessary to enable
immediate use of forest product biomass
for beneficial purposes, we are
publishing this revision as an interim
final rule. In accordance with the “good
cause” exemption found at the 5 U.S.C.
553(b)(B), we have determined that
publishing a proposed rule would be
impracticable because the extra time
necessary to publish a proposed rule
would delay the many benefits accruing
from biomass utilization. Moreover, this
rule provides a benefit rather than
imposing a burden or penalty of any
kind upon applicable persons.
Immediate implementation of this rule
is necessary to treat hazardous fuels and
forest health by-products in a timely
and cost-efficient manner and thereby
reduce the threat of catastrophic
wildfire and forest health threats, such
as, insects, disease, and invasive plant
and animal species. For the same
reasons, pursuant to 5 U.S.C. 553(d), it
is determined that there is good cause
for this interim final rule to become
effective immediately upon publication.
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All comments received on or before
the comment closing date will be
considered before taking final action on
this rulemaking. The provisions of this
interim rule may be changed in light of
comments received.

1. Regulatory Planning and Review
(E.O. 12866)

This document is not a significant
rule and the Office of Management and
Budget has not reviewed this rule under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The contractors and the general public
are not required to perform services or
process materials; woody products will
be removed and compensated, if
appropriate, at fair market value as
agreed upon.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. This policy only applies
to Department of the Interior Bureaus;
other agencies and governments could
positively benefit from the development
of small-wood markets and any tax or
economic rewards.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. The
contractor will be provided a new
option, if executed, which is exclusive
of other rights and benefits.

(4) This rule does not raise novel legal
or policy issues. This policy uses
existing authorities within existing
policies.

2. Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The scope of the
action is minor (less than $100 million
in economic impact); the benefits of the
rule are to the contractor and may be
exercised at their discretion.

3. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.
The woody by-products have limited
economic value (small diameter, low

value trees and woody material), are
unused or underutilized in current
market conditions, and/or are by nature,
incidental by-products.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. The quantities are
small in size and amount, are widely
scattered across the nation, and are low-
value products.

¢. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
The policy would increase U.S-based
economic opportunities, employment,
innovation, and conservation of energy
and resources.

4. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

5. Takings (E.O. 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. No rights, property
or compensation has been, or will be
taken. A takings implication assessment
is not required.

6. Federalism (E.O. 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
The rule grants optional rights and
increased economic opportunities to
individuals, States, local governments,
and Tribes, in furtherance of Section
2(h) of E.O. 13132. A Federalism
Assessment is not required.

7. Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

8. Consultation With Indian tribes (E.O.
13175)

In accordance with Executive Order
13175, we have evaluated this rule and
determined that it has no potential
negative effects on federally recognized

Indian tribes. We will fully consider
tribal views in the final rule. We have
consulted with the appropriate bureaus
and offices of the Department about the
potential effects of this rule on Indian
tribes, including the Bureau of Indian
Affairs.

9. Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB form 83-I is not
required.

10. National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment.
Federal agencies should consider the
environmental effects of woody biomass
utilization in each project where woody
biomass utilization is appropriate and
make a determination of significance for
that project.

11. Public Comment Solicitation

If you wish to comment on this
interim rule, you may submit your
comments by any one of several
methods.

(1) You may mail comments to Office
of Wildland Fire Coordination,
Department of the Interior, MS—3060
1849 C Street NW., Washington, DC
20240.

(2) You may submit comments
electronically by visiting the
regulations.gov web site and submitting
comments under the entry for this
regulation.

(3) You may comment via the Internet
to John_Stewart@ios.doi.gov. Please
submit Internet comments as an ASCII
file avoiding the use of special
characters and any form of encryption.
Please also include “Attn: 1084—AA00”
and your name and return address in
your Internet message. If you do not
receive a confirmation from the system
that we have received your Internet
message, contact us directly at John
Stewart, Office of Wildland Fire
Coordination, Department of the Interior
at (202) 606—0504, or Robert Heaton,
Bureau of Land Management at (503)
808-6216.

(4) You may hand-deliver comments
to Office of Wildland Fire Coordination,
MS-3060, Department of the Interior,
1849 C Street NW., Washington, DC
20240.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
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the rulemaking record. We will honor
the request to the extent allowable by
law.

There may be circumstances in which
we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

List of Subjects in 48 CFR Part 1437

Forests and forest products,
Government procurement.

Dated: August 17, 2004.
P. Lynn Scarlett,

Assistant Secretary—Policy, Management
and Budget.

m For the reasons set forth in the
preamble, the Department of the Interior
adds a new part 1437 to 48 CFR chapter
14, subchapter F, reading as follows:

PART 1437—UTILIZATION OF WOODY
BIOMASS

Sec.

1437.100 General.

1437.101 When can woody biomass be
removed?

1437.102 When is the biomass clause
required?

1437.103 Format of woody biomass
utilization clause.

1437.104 Definitions.

Authority: 30 U.S.C. 601-604, 611, as
amended; 16 U.S.C. 668dd; 16 U.S.C. 1; 25
U.S.C. 3101 et seq.; 43 U.S.C. 1701 et seq.

1437.100 General.

This part establishes consistent and
efficient procedures to allow contractors
the option to remove woody biomass by-
products from Department of the
Interior land management activities
where ecologically appropriate. If the
woody biomass has fair market value
and payment is required, or as required
by regulation, Bureau policy or the
Mineral Materials Disposal Act of 1947
(30 U.S.C. 601 et. seq), a separate
timber/vegetative sales contract must be
executed.

1437.101 When can woody biomass be
removed?

(a) The Department of the Interior
allows and encourages contractors to
remove and use woody biomass from
project areas when:

(1) The biomass is generated during
land management service contract
activity; and

(2) Removal is ecologically
appropriate.

(b) A contractor removing biomass
under this part shall:

(1) Do so only within legal limits
applicable to the contractor, including
National Environmental Policy Act
(NEPA) compliance; and

(2) If required, comply with the terms,
conditions and special provisions of the
applicable timber/vegetative sales
notice.

1437.102 When is the biomass utilization
clause required?

This section applies to any
solicitation or contract that is expected
to generate woody biomass that meets
the requirements of § 1437.101 unless
biomass removal is already required in
the service contract. The agency
contracting officer will:

(a) Insert in the solicitation or contract
the clause in §1437.103;

(b) Specify any limitations on types of
woody biomass that may not be
removed; and

(c) Specify any areas from which
woody biomass must not be removed.

1437.103 Format of woody biomass
utilization clause.

The contracting officer must insert a
clause reading substantially as follows
in each solicitation and contract that
meets the criteria in § 1437.101(a):

Utilization of Woody Biomass

1. The contractor may remove and utilize
woody biomass, if:

(a) Project work is progressing as
scheduled; and

(b) Removal is completed before contract
expiration.

2. To execute this option, the contractor
must submit a written request to the
Government.

3. Following receipt of the written request,
and if appropriate, the Government and the
contractor will negotiate and execute a
separate timber/vegetative sales contract.
Payment under this sales contract must be at
a price equal to or greater than the appraised
value before the removal of any woody
biomass. The contractor must make any
appropriate payment specified in this timber/
vegetative sales contract.

4. If required by law, regulation or Bureau
policy, the Government will prepare a
timber/vegetative sales notice and/or
prospectus, including volume estimates,
appraised value and any appropriate special
provisions.

5. The contractor must treat any woody
biomass not removed in accordance with the
specifications in the service contract.

6. The sales contract and service contract
are severable; default or termination under
either contract does not remove the

contractor from payment or performance
obligations under the other contract.

1437.104 Definitions.

Ecologically appropriate means those
situations where the Deciding Officer
and/or Contracting Officer determine it
is not necessary to retain specific woody
material and/or reserve specific areas
from woody biomass removal to meet
ecological objectives. For example, it
may be necessary to retain snags or
small woody debris to meet wildlife
habitat objectives, or to create specific
prescribed burning conditions to
stimulate native plant development;
therefore it would not be appropriate to
allow removal of the specified woody
biomass.

Timber/vegetative sales contract and/
or notice means the agency-specific
authorized contract instrument for the
sale, barter, exchange, billing or other
compensation for the payment, removal,
and/or transportation of woody biomass
material.

Woody biomass means the trees and
woody plants, including limbs, tops,
needles, leaves, and other woody parts,
grown in a forest, woodland, or
rangeland environment, that are the by-
products of management, restoration
and/or hazardous fuel reduction
treatment.

Woody biomass utilization or use
means the harvest, sale, offer, trade,
and/or utilization of woody biomass to
produce the full range of wood
products, including timber, engineered
lumber, paper and pulp, furniture and
value-added commodities, and bio-
energy and/or bio-based products such
as plastics, ethanol and diesel.

[FR Doc. 04-19592 Filed 8—26—04; 8:45 am]
BILLING CODE 4310-RF-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 040427134-4230-02; I.D.
042004D]

RIN 0648—AR64

Fisheries of the Exclusive Economic
Zone Off Alaska; Fish Meal

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
allow processors to use the offal from
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Pacific salmon (salmon) and Pacific
halibut (halibut) intended for the
Prohibited Species Donation (PSD)
program for commercial products
including fish meal, fish oil, and bone
meal. This action is necessary to change
current regulations which prohibit the
sale of any parts of salmon or halibut
that are processed under the PSD
program. This action is intended to
promote the objectives of the PSD
program and the Magnuson—Stevens
Fishery Conservation and Management
Act (Magnuson—Stevens Act).

DATES: Effective on September 27, 2004.
ADDRESSES: Copies of the Categorical
Exclusion and Regulatory Impact
Review (RIR) prepared for this action,
and the Environmental Assessments
prepared for Amendments 26/29 and
Amendments 50/50 to the Alaska
groundfish fishery management plans,
may be obtained from NMFS, Alaska
Region, P.O. Box 21668, Juneau, AK
99802, Attn: Lori Durall.

FOR FURTHER INFORMATION CONTACT:
Jason Anderson, 907-586—7228, or
jason.anderson@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Exclusive Economic Zone of the Bering
Sea and Aleutian Islands management
area (BSAI) and the Gulf of Alaska
(GOA) under the Fishery Management
Plan for Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
and the Fishery Management Plan for
the Groundfish of the Gulf of Alaska
(FMPs). The North Pacific Fishery
Management Council (Council)
prepared, and NMFS approved, the
FMPs under the authority of the
Magnuson—Stevens Act (16 U.S.C. 1801
et seq.). Regulations implementing the
FMPs appear at 50 CFR part 679.
General regulations governing U.S.
fisheries also appear at 50 CFR part 600.

Background

Prohibited species are defined at 50
CFR 679.2 to include all species of
Pacific salmon, steelhead trout, Pacific
halibut, Pacific herring, king crab and
Tanner crab caught by a vessel regulated
under part 679 while fishing for
groundfish in the BSAI or GOA.

All prohibited species catch (PSC) is
to be avoided, but if caught while
fishing for groundfish, prohibited
species must be returned to the sea with
a minimum of injury, under regulations
at 50 CFR 679.21.

Some groundfish fishing vessels are
incapable of sorting their catch at sea,
and deliver their entire catch to an
onshore processor or a processor vessel.
Sorting and discarding of prohibited
species occurs at delivery. To reduce the

amount of edible protein discarded in
that process, the Council initially
recommended the PSD program for
salmon, which was implemented by
NMEFS in 1996. The program was
expanded to include halibut in 1997.
Regulations implementing the PSD
program are found at 50 CFR 679.26.

The PSD program allows PSC salmon
and halibut to be processed and
distributed through tax—exempt hunger
relief organizations. The implementing
regulations prohibit authorized
distributors and persons conducting
activities supervised by authorized
distributers from consuming or retaining
prohibited species for personal use.
They may not sell, trade or barter any
prohibited species that are retained
under the PSD program.

In 2001, processors stopped retaining
salmon under the PSD program because
current regulations prohibit them from
processing and selling the waste parts of
salmon (e.g., heads, guts, bones, skin)
that are not distributed under the PSD
program. Processors found it impractical
to separate this offal from the leftover
parts of commercial groundfish, which
they render into meal and oil, products
that may be marketed.

To stop the processing of PSC salmon
and halibut for this reason, however,
would defeat the PSD program’s
purpose of donating fish for hunger
relief that otherwise would be
discarded. Therefore, NMFS
Enforcement issued an advisory bulletin
on April 4, 2002 (Information Bulletin
02-30), stating that NMFS would not
enforce regulations that prohibit
converting halibut or salmon offal into
meal under the PSD program. According
to the bulletin, “NMFS does not believe
that retention of Pacific halibut or
salmon heads and guts for meal
constitutes sufficient potential for
revenue to undermine the intent of the
PSD program. Rather, concern continues
to be focused on prohibiting the sale,
trade or barter of edible flesh. Therefore,
NMEFS intends to propose regulations
that would clarify the conditions under
which parts of prohibited species may
be retained by a processor in a manner
that would not undermine the intent of
the PSD program.”

This action amends the PSD program
regulations at 50 CFR 679.26(d) to allow
processors to convert offal from salmon
or halibut that has been prepared for the
PSD program into fish meal, fish oil, or
bone meal, and retain the proceeds from
the sale of these products. This action
was described in the proposed rule
published May 5, 2004 (69 FR 25056).
Comments on the proposed rule were
invited through June 4, 2004, and are
summarized and responded to below.

The final rule remains unchanged from
the proposed rule.

Comments and Responses

Three letters of comment were
received on the proposed rule that
contained eight unique comments.
Comments are summarized and
responded to here.

Comment 1: The proposed rule states
that the Chief Counsel for Regulation,
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that the proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. This certification is based on
large processors and fails to address the
broader issue of the effects of fish meal
production to small, wild salmon
fishermen displaced by the fish meal
being shipped to Chile as food for
farmed salmon. These farmed fish are
marketed in direct competition with
wild salmon harvested in Alaska.

Response: The Regulatory Flexibility
Act requires NMFS to address the
effects of a Federal action only on
directly regulated small entities. None
of the directly regulated entities in this
action meet the SBA’s criteria for a
small entity. Therefore, the certification
provided to the Chief Counsel for
Advocacy of the SBA is appropriate.

Comment 2: Salmon from the PSD
program has not been received by or
benefitted the hunger and humanitarian
organizations located in the area where
these intercepted salmon were destined.
What assurances are provided to ensure
that all the PSD program fish will not be
diverted into the production of animal
feed instead of direct human
consumption, as intended?

Response: Regulations at 50 CFR
679.26 govern the PSD program. Under
these regulations, all processing,
handling, and distribution of salmon
and halibut must be carried out under
the direction of an authorized
distributor. An authorized distributor
must submit an application which
describes its plan for distributing fish to
specifically named food bank networks
and hunger relief agencies. This plan
must be reviewed and approved by the
Regional Administrator. NMFS only
authorizes distributors who meet the
minimum requirements listed under
§679.26(b). With the exception of offal
used for fish meal as authorized under
this action, halibut or salmon that are
not processed under the direction of an
authorized distributor or are sold for
purposes other than human
consumption is a violation of PSD
program regulations and subject to
enforcement action. Seashare, formerly
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Northwest Food Strategies, is a non—
profit organization that has participated
as an authorized distributor since the
PSD program’s inception and is
currently the only authorized distributor
permitted to participate.

Comment 3: Currently, fisheries
managers do not have sufficient data on
the distribution of salmon from western
Alaska in the BSAI and GOA due to
financial constraints. If overfishing of
certain western Alaska populations of
chum and chinook salmon occurs,
conservation measures will impact all
users of fisheries resources in Alaska,
including the general public. To prevent
overfishing of these salmon stocks,
initiatives to collect genetic information
to determine the origin of salmon
incidentally harvested in the Alaska
groundfish fisheries should be
accelerated.

Response: This action is intended to
promote the objectives of the PSD
program and does not regulate scientific
information collection. This comment is
outside the scope of this final rule;
however, the following response
provides general information on this
topic.

Currently, research is being
conducted by several countries,
including the United States, under the
Bering—Aleutian International Salmon
Survey (BASIS). One research
component of the BASIS program is to
conduct biological and stock
identification analyses designed to
determine growth and life history
characteristics of regional salmon
stocks. Although results of this research
initiative are not yet available, the stock
identification analysis will be based on
genetic, parasite, scale, otolith, and tag
data collected over 5 years of
international cooperative research
cruises. Extensive information on the
BASIS program can be found a
www.afsc.noaa.gov/abl/occ/basis.htm.
Genetic information collected under the
BASIS program is part of an effort that
includes NMFS and the State of Alaska
to establish new baseline standards
using DNA markers.

NMFS will continue to work
internally to obtain necessary data
through data collection programs to
meet the needs of scientists. Any new or
accelerated data collections, including
those required for genetic analyses,
would need to be prioritized and
balanced with available funding and
many existing and ongoing management
and stock assessment data collections.

Comment 4: While it may be
impractical to separate offal from
salmon and halibut intended for the
PSD program, allowing processors to
profit from the sale of fish meal, fish oil,

and bone meal made from these species
is not the intent of the PSD program.
Allowing the sale of products made
from prohibited species does not deter
the processor from trying to prevent the
incidental catch of salmon. Salmon
should continue to be donated under
the PSD program. However, a certain
percentage of the profits made from any
byproduct of salmon or halibut should
also be donated to meet the original
intent of the PSD program.

Response: This action will generate
relatively insignificant revenue for
processors. Fish meal from whitefish
sells for $0.24 — $0.30 per pound.
Generally fish meal from salmon and
halibut is mixed in with the whitefish
meal from groundfish species. The
revenue from fish meal derived from the
PSD program would be very small
compared with total fish meal produced
by the participating processors. The RIR
prepared for this action (see ADDRESSES)
describes the costs fishermen must bear,
including using scarce space on vessels
to store PSD program fish and
maintaining fish in a condition fit for
human consumption. Processors also
incur costs for accepting delivery,
handling the appropriate paperwork and
processing and storing the fish. The RIR
estimates approximately $1,500 in
revenue from salmon meal processed
from PSD program fish for one processor
of BSAI pollock. This amount is 0.025
percent of its nearly $6 million in
revenue from pollock fish meal, and
likely less than the cost incurred by the
processor to participate in the PSD
program. Therefore, the handling of
salmon and halibut under the PSD
program probably results in a net cost to
processors and fishermen and could
contribute toward incentives to avoid
incidental catches of salmon and halibut
to the extent possible.

Comment 5: At least 70 percent of fish
caught die when returned to the sea. All
catch of fish should be avoided.
Catching fish and throwing them back to
die is ridiculous.

Response: In order to eliminate any
incentive for the groundfish fleet to
target commercially exploited species
that already support their own
commercial fishery off Alaska, the BSAI
and GOA FMPs prohibit the groundfish
fisheries from retaining certain non—
groundfish species. These prohibited
species include all species of salmon,
king and Tanner crabs, Pacific halibut,
and Pacific herring. Annual prohibited
species catch (PSC) limits are
established that, when reached, result in
specified fishery closures. Any
incidentally caught prohibited species
must be returned to the sea as soon as
possible, with minimal injury. The

exception to this discard rule is the PSD
program which, as described above, was
adopted by the Council to reduce the
amount of edible protein discarded by
some groundfish vessels without
creating an incentive to target these
species.

Incidental catch of non target
groundfish also occurs and often is
unavoidable. In recognition of this,
NMFS and the Council have adopted
management measures designed to
create incentives to avoid bycatch when
possible and to decrease regulatory and
economic discards when it is not.

Comment 6: Processors should not
find it impractical to separate halibut
and salmon offal from parts of leftover
groundfish. The proposed action only
benefits processors, and is contrary to
the intent of Congress and the public.
The agency should require processors to
separate offal from other groundfish
parts.

Response: Under the current PSD
program, processors may choose to
process salmon for distribution through
a NMFS-authorized distributer.
However, processors found it
impractical to separate PSD program
halibut and salmon offal from the offal
of other groundfish. Consequently, these
processors chose not to participate in
the PSD program and incidentally
caught halibut and salmon were
discarded at sea. This defeats the intent
of the Council and the PSD program’s
purpose of donating fish for hunger
relief that otherwise would be
discarded. Participation in the PSD
program is voluntary. Requiring
processors to separate the offal of PSD
program halibut and salmon from the
offal of other groundfish species likely
lead to processors choosing not to
participate in the PSD program. This
action allows processors to process
salmon and halibut waste parts into fish
meal along with offal from other
species. NMFS believes this allowance
will improve efficiency of the
groundfish trawl fisheries without
increasing incidental catch of salmon
and halibut and is consistent with the
Magnuson—Stevens Act.

Comment 7:1 disagree with NMFS’
determination that retention of halibut
and salmon for meal does not constitute
sufficient potential for revenue.

Response: Please see the response to
Comment 4.

Comment 8: Historically, the fishing
industry has a tendency to overfish
resources if allowed to do so. This rule
encourages overfishing and is not
within the intent of the public and the
Magnuson—Stevens Act.

Response: The handling of salmon
and halibut under the PSD program
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likely results in a net cost to processors
and fishermen, and does not create
incentives to increase incidental catch
of prohibited species. Processors who
participate in the PSD program do so on
a voluntary basis at a net cost because
the salmon and halibut are donated.
While an unregulated fishery does tend
to overfish its resource, the salmon,
halibut and groundfish resources
involved are closely monitored and
regulated to prevent overfishing. When
PSC or groundfish limits are reached,
management measures are imposed
which may include closing the fishery.
After nearly 30 years of management
under the Magnuson—Stevens Act, none
of these resources are showing signs of
being overfished. Therefore, NMFS does
not expect overfishing to occur from this
action, and it is consistent with the
intent of the Magnuson—Stevens Act.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during

the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. NMFS received one comment,
addressed above, regarding this
certification. This comment did not
cause NMFS to change its determination
regarding the certification.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: August 23, 2004.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For the reasons set forth in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for 50 CFR
part 679 continues to read as follows:
Authority: 16 U.S.C. 773 et seq., 1801 et

seq., and 3631 et seq.; 16 U.S.C. 1540(f); Pub.
L. 105-277, Title II of Division C; Pub. L.

106-31, Sec. 3027; and Pub L. 106-554, Sec.
209.

m 2.In § 679.26, paragraph (d)(3) is
revised to read as follows:

§679.26 Prohibited Species Donation
Program.
* * * * *

(d) * * *

(3) Authorized distributors and
persons conducting activities
supervised by authorized distributors
may retain prohibited species only for
the purpose of processing and
delivering the prohibited species to
hunger relief agencies, food networks or
food distributors as provided by this
section. Such persons may not consume
or retain prohibited species for personal
use and may not sell, trade or barter, or
attempt to sell, trade or barter any
prohibited species that is retained under
the PSD program, except that processors
may convert offal from salmon or
halibut that has been retained pursuant
to the PSD program into fish meal, fish
oil, or bone meal, and sell or trade these
products.

* * * * *
[FR Doc. 04—19622 Filed 8—26—04; 8:45 am)]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 040803225—-4225-01]
RIN 0691-AA51

International Services Surveys: BE-80,
Benchmark Survey of Financial
Services Transactions Between U.S.
Financial Services Providers and
Unaffiliated Foreigh Persons

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend regulations that set forth
reporting requirements for the BE-80,
Benchmark Survey of Financial Services
Transactions Between U.S. Financial
Services Providers and Unaffiliated
Foreign Persons.

The BE-80 survey is conducted once
every five years by the Bureau of
Economic Analysis (BEA), U.S.
Department of Commerce, under the
International Investment and Trade in
Services Survey Act and under the
Omnibus Trade and Competitiveness
Act of 1988. The proposed benchmark
survey will be conducted for 2004. The
data are needed to compile the U.S.
international transactions, national
income and product, and input-output
accounts; support U.S. economic policy;
assess U.S. competitiveness in
international trade in services; and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities.

The proposed rule would change the
reporting of data on international
transactions in financial services by:
Creating a new category for brokerage
services related to equities transactions;
collecting total receipts and total
payments for financial services
transactions with affiliated foreign
parties (that is, with foreign affiliates
and foreign parents); and revising the
definition of a financial services

provider to more fully align the
definition with the North American
Industry Classification System—2002.
DATES: Comments on this proposed rule
will receive consideration if submitted
in writing on or before October 26, 2004.
ADDRESSES: You may submit comments,
identified by RIN 0691-AA51, and
referencing the agency name (Bureau of
Economic Analysis), by any of the
following methods:

e Federal eRulemaking Portal:
HTTP://www.regulations.gov. Follow
the instructions for submitting
comments.

e E-mail: obie.whichard@bea.gov.

e Fax: Office of the Chief,
International Investment Division, (202)
606—-5318.

o Mail: Office of the Chief,
International Investment Division (BE—
50), Bureau of Economic Analysis, U.S.
Department of Commerce, Washington,
DC 20230.

e Hand Delivery/Courier: U.S.
Department of Commerce, Bureau of
Economic Analysis (BE-50), Shipping
and Receiving Section, room M-100,
1441 L Street, NW., Washington, DC
20005.

Public Inspection: Comments may be
inspected at BEA’s offices, 1441 L
Street, NW., Room 7006, between 8:30
a.m. and 5 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT: Obie
G. Whichard, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DG 20230;
phone (202) 606—9800.

SUPPLEMENTARY INFORMATION: This
proposed rule would amend 15 CFR
part 801.11 to set forth reporting
requirements for the BE-80, Benchmark
Survey of Financial Services
Transactions Between U.S. Financial
Services Providers and Unaffiliated
Foreign Persons. The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
comment on the proposed and/or
continuing information collections, as
required by the Paperwork Reduction
Act of 1995.

Description of Revisions

The BE-80, Benchmark Survey of
Financial Services Transactions
Between U.S. Financial Services

Providers and Unaffiliated Foreign
Persons, is mandatory and is conducted
every 5 years by the Bureau of Economic
Analysis (BEA), U.S. Department of
Commerce, under the International
Investment and Trade in Services
Survey Act (22 U.S.C. 3101-3108)—
hereinafter, “the Act,” and under
Section 5408 of the Omnibus Trade and
Competitiveness Act of 1998 (15 U.S.C.
4908). BEA will send the survey to
potential respondents in January 2005,
and a response will be due by March 31,
2005. BEA proposes the following
changes to the Code of Federal
Regulations: (1) Break the category for
brokerage services into two categories,
by collecting information on services
related to equities transactions
separately from other brokerage
services; (2) add questions covering total
receipts and total payments for
transactions in financial services with
affiliated foreign parties (i.e., foreign
affiliates and foreign parents); and (3)
revise the definition of a financial
services provider to more fully align the
definition with the 2002 version of
North American Industry Classification
System. The forms and instructions for
the 2004 benchmark survey would be
amended to reflect these proposed
changes to the Code of Federal
Regulations.

Survey Background

The Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
will conduct the survey under the
International Investment and Trade in
Services Survey Act (22 U.S.C. 3101—
3108)—hereinafter, ‘“the Act,” and
under Section 5408 of the Omnibus
Trade and Competitiveness Act of 1998
(15 U.S.C. 4908). Section 4(a) of the Act
(22 U.S.C. 3103(a)) provides that the
President shall, to the extent he deems
necessary and feasible, conduct a
regular data collection program to
secure current information related to
international investment and trade in
services and publish for the use of the
general public and the United States
Government agencies periodic, regular,
and comprehensive statistical
information collected pursuant to this
subsection. In Section 3 of Executive
Order 11961, as amended by Executive
Order 12518, the President delegated
the authority under the Act as concerns
international trade in services to the
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Secretary of Commerce, who has
redelegated it to BEA.

The major purposes of the survey are
to compile the U.S. international
transactions, national income and
product, and input-output accounts;
support U.S. international economic
policy; assess U.S. competitiveness in
international trade in financial services;
and improve the ability of U.S.
businesses to identify and evaluate
market opportunities.

The survey is intended to cover the
universe of financial services
transactions between U.S. financial
services providers and foreign persons.
Reporting is required from U.S.
financial services providers who have
sales to or purchases from unaffiliated
foreign persons in all financial services
combined in excess of $3 million during
the reporting year. Financial services
providers meeting these criteria must
supply data on the amount of their sales
or purchases with unaffiliated foreign
persons for each type of covered service,
disaggregated by country, and must
report transactions with foreign
affiliates and foreign parents at the
global level for both total sales and total
purchases of the covered financial
services. U.S. financial services
providers that have covered transactions
of $3 million or less during the
reporting year are asked to provide
voluntary estimates of their total sales
and total purchases of each type of
financial service.

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

Executive Order 13132

This proposed rule does not contain
policies with Federalism implications as
that term is defined in E.O. 13132.

Paperwork Reduction Act

This proposed rule contains a
collection-of-information requirement
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA). The requirement has
been submitted to OMB for approval as
a reinstatement, with change, of a
previously approved collection for
which approval has expired under OMB
control number 0608—0062.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid Office of

Management and Budget control
number. The survey, as proposed, is
expected to result in the filing of reports
from approximately 375 respondents.
The respondent reporting burden for
this collection of information is
estimated to vary from less than four
hours to 150 hours, with an overall
average burden of 8 hours. This
includes time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Thus, the total respondent burden of the
survey is estimated at 3,000 hours (375
responses times 8 hours average
burden).

Comments are requested concerning:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology. Comments
should be addressed to: Director, Bureau
of Economic Analysis (BE-1), U.S.
Department of Commerce, Washington,
DC 20230; and either faxed (202—395—
7245) or e-mailed (pbugg@omb.eop.gov)
to the Office of Management and
Budget, O.I.R.A. (Attention PRA Desk
Officer for BEA).

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605(b)), that
this proposed rulemaking, if adopted,
will not have a significant economic
impact on a substantial number of small
entities. Although BEA does not collect
data on total sales or other measures of
the overall size of the businesses that
respond to the survey, historically the
respondent universe has been
comprised mainly of major U.S.
corporations. With the exemption level
for the survey being $3 million for all
covered receipts or for all covered
payments, the reporting threshold for
this survey is set at a level that will
exempt most small businesses from
reporting. Of those smaller businesses
that must report, most will tend to have
specialized operations and activities
and thus will be likely to report only
one type of service transaction, often
limited to transactions with a single

partner country; therefore, the burden
on them can be expected to be small.

List of Subjects in 15 CFR Part 801

International transactions, Economic
statistics, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

Dated: July 30, 2004.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.
For the reasons set forth in the
preamble, BEA proposes to amend 15
CFR Part 801, as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

1. The authority citation for 15 CFR
Part 801 is revised to read as follows:

Authority: 5 U.S.C. 301; 15 U.S.C. 4908; 22
U.S.C. 3101-3108; and E.O. 11961, January
19,1977 (as amended by E.O. 12318, August
21, 1981, and E.O. 12518, June 3, 1985).

2. Section 801.11(b) and (c) are
revised to read as follows:

(b) BE-80 definition of financial
services provider. The definition of
financial services provider used for this
survey is identical in coverage to Sector
52—Finance and Insurance, and holding
companies that own or influence, and
are principally engaged in making
management decisions for these firms
(part of Sector 55—Management of
Companies and Enterprises, of the North
American Industry Classification
System, United States, 2002). For
example, companies and/or subsidiaries
and other separable parts of companies
in the following industries are defined
as financial services providers:
Depository credit intermediation and
related activities (including commercial
banking, savings institutions, credit
unions, and other depository credit
intermediation); nondepository credit
intermediation (including credit card
issuing, sales financing, and other
nondepository credit intermediation);
activities related to credit
intermediation (including mortgage and
nonmortgage loan brokers, financial
transactions processing, reserve, and
clearinghouse activities, and other
activities related to credit
intermediation); securities and
commodity contracts intermediation
and brokerage (including investment
banking and securities dealing,
securities brokerage, commodity
contracts dealing, and commodity
contracts brokerage); securities and
commodity exchanges; other financial
investment activities (including
miscellaneous intermediation, portfolio
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management, investment advice, and all
other financial investment activities);
insurance carriers; insurance agencies,
brokerages, and other insurance related
activities; insurance and employee
benefit funds (including pension funds,
health and welfare funds, and other
insurance funds); other investment
pools and funds (including open-end
investment funds, trusts, estates, and
agency accounts, real estate investment
trusts, and other financial vehicles); and
holding companies that own, or
influence the management decisions of,
firms principally engaged in the
aforementioned activities.

(c) Covered types of services. The BE—
80 survey covers the following types of
financial services transactions
(purchases and/or sales) between U.S.
financial services providers and
unaffiliated foreign persons: Brokerage
services related to equities transactions;
other brokerage services; underwriting
and private placement services;
financial management services; credit-
related services, except credit card
services; credit card services; financial
advisory and custody services;
securities lending services; electronic
funds transfer services; and other
financial services. The BE-80 also
covers total receipts and total payments
for the above-listed types of financial
services transactions with affiliated
foreign parties (foreign affiliates and
foreign parents).

[FR Doc. 04—19561 Filed 8—26—04; 8:45 am)]
BILLING CODE 3510-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-04-147]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Choptank River, Cambridge,
MD

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish special local regulations
during the “Cambridge Offshore
Challenge”, a marine event to be held
over the waters of the Choptank River at
Cambridge, Maryland. These special
local regulations are necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel

traffic in the Choptank River during the
event.

DATES: Comments and related material
must reach the Coast Guard on or before
September 16, 2004.

ADDRESSES: You may mail comments
and related material to Commander
(oax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, hand-deliver them to
Room 119 at the same address between
9 a.m. and 2 p.m., Monday through
Friday, except Federal holidays, or fax
them to (757) 398-6203. The Auxiliary
and Recreational Boating Safety Branch,
Fifth Coast Guard District, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the above
address between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis Sens, Project Manager, Auxiliary
and Recreational Boating Safety Branch,
at (757) 398—6204.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05-04-147),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

In order to provide notice and an
opportunity to comment before issuing
an effective rule, we are providing a
shorter than normal comment period. A
20-day comment period is sufficient to
allow those who might be affected by
this rulemaking to submit their
comments because the regulations have
a narrow, local application, and there
will be local notifications in addition to
the Federal Register publication such as
press releases, marine information
broadcasts, and the Local Notice to
Mariners. If as we anticipate, we make
the final rule effective less than 30 days
after publication in the Federal

Register, we will explain in the final
rule, as required by 5 U.S.C. (d)(3), our
good cause for doing so.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the address
listed under ADDRESSES explaining why
one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

On September 26, 2004, the
Chesapeake Bay Powerboat Association
will sponsor the 2004 Cambridge
Offshore Challenge”, on the waters of
the Choptank River at Cambridge,
Maryland. The event will consist of
approximately 50 offshore powerboats
conducting high-speed competitive
races between the Route 50 bridge and
Chancellor Point. A fleet of
approximately 250 spectator vessels is
expected to gather nearby to view the
competition. Due to the need for vessel
control during the event, vessel traffic
will be temporarily restricted to provide
for the safety of participants, spectators
and transiting vessels.

Discussion of Proposed Rule

The Coast Guard proposes to establish
temporary special local regulations on
specified waters of the Choptank River.
The temporary special local regulations
will be enforced from 10:30 a.m. to 5:30
p.m. on September 26, 2004, and will
restrict general navigation in the
regulated area during the event. Except
for participants and vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel will be allowed to
enter or remain in the regulated area.
These regulations are needed to control
vessel traffic during the event to
enhance the safety of participants,
spectators and transiting vessels.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant”” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
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regulatory policies and procedures of
DHS is unnecessary. Although this
regulation will prevent traffic from
transiting a portion of the Choptank
River during the event, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect and the extensive
advance notifications that will be made
to the maritime community via the
Local Notice to Mariners, marine
information broadcasts, and area
newspapers, so mariners can adjust
their plans accordingly. Additionally,
the regulated area has been narrowly
tailored to impose the least impact on
general navigation yet provide the level
of safety deemed necessary. Vessel
traffic will be able to transit the
regulated area between heats, when the
Coast Guard Patrol Commander deems it
is safe to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of the Choptank
River during the event.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This proposed
rule would be in effect for only a limited
period. Vessel traffic will be able to
transit the regulated area between heats,
when the Coast Guard Patrol
Commander deems it is safe to do so.
Before the enforcement period, we will
issue maritime advisories so mariners
can adjust their plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.
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Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine parade permit are
specifically excluded from further
analysis and documentation under that
section.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an “Environmental
Analysis Check List” and a “Categorical
Exclusion Determination’ are not
required for this rule. Comments on this
section will be considered before we
make the final decision on whether to
categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

2. Add a temporary § 100.35-T05-147
to read as follows:

§100.35-T05-147 Choptank River,
Cambridge, MD.

(a) Definitions: As used in this section
—~Coast Guard Patrol Commander
means a commissioned, warrant, or
petty officer of the Coast Guard who has
been designated by the Commander,
Coast Guard Activities Baltimore.

Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Activities Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

Participant includes all vessels
participating in the 2004 Cambridge
Offshore Challenge under the auspices
of the Marine Event Permit issued to the
event sponsor and approved by
Commander, Coast Guard Activities
Baltimore.

Regulated area includes all waters of
the Choptank River, from shoreline to
shoreline, bounded to the west by the
Route 50 bridge and bounded to the east
by a line drawn longitude 076°01°30” W
at Chancellor Point. All coordinates
reference Datum: NAD 1983.

(b) Special local regulations. (1)
Except for event participants and
persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area.

(2) The operator of any vessel in the
regulated area must:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol.

(ii) Proceed as directed by any Official
Patrol.

(iii) Unless otherwise directed by the
Official Patrol, operate at a minimum
wake speed not to exceed six (6) knots.

(c) Enforcement period. This section
will be enforced from 10:30 a.m. to 5:30
p.m. on September 26, 2004.

Dated: August 16, 2004.
Ben R. Thomason, III,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 04-19565 Filed 8—26—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-04-117]

RIN 1625-AA09

Drawbridge Operation Regulations;

Atlantic Intracoastal Waterway,
Elizabeth River (Southern Branch), VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulations that govern the
operation of the Norfolk Southern #7
Railroad Bridge across the Southern
Branch of the Elizabeth River at Atlantic
Intracoastal Waterway mile 5.8, in
Chesapeake, Virginia. The proposed rule
would increase vessel openings and
eliminate the need for a bridge tender by
allowing the bridge to be operated from
a remote location. This change will
provide for the reasonable needs of
navigation.

DATES: Comments and related material

must reach the Coast Guard on or before
October 26, 2004.

ADDRESSES: You may mail comments
and related material to Commander

(obr), Fifth Coast Guard District, Federal
Building, 4th Floor, 431 Crawford
Street, Portsmouth, Virginia 23704—
5004, or they may be hand delivered to
the same address between 8 a.m. and 4
p.m., Monday through Friday, except
Federal Holidays. The telephone
number is (757) 398—-6222. The
Commander (obr), Fifth Coast Guard
District maintains the public docket for
this rulemaking. Comments and
material received from the public, as
well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the above address.

FOR FURTHER INFORMATION CONTACT: Bill
Brazier, Bridge Management Specialist,
Fifth Coast Guard District, at (757) 398—
6422.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05-04-117),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the
Commander, Fifth Coast Guard District
at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

Norfolk Southern Corporation (NSC)
requested a change to the current
operating regulation set out in 33 CFR
Part 117.5 that requires the drawbridge
to open promptly and fully for the
passage of vessels when a request to
open is given.

NSC proposes to remotely control the
opening and closing of the Norfolk
Southern (NS) #7 Railroad Bridge across
the Southern Branch of the Elizabeth
River at Atlantic Intracoastal Waterway
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(AICW) mile 5.8 in Chesapeake,
Virginia, by the remote operator at the
NS #5 Railroad Bridge, across the
Eastern Branch of the Elizabeth River, at
mile 1.1, in Norfolk, Virginia. NSC
installed a Programmable Logic
Controller and associated mechanical,
electrical and signal apparatus on the
drawbridge. NSC has installed motion
sensors, laser scanners and high-
resolution video cameras on the bridge
to enhance the remote operator’s ability
to monitor and control the equipment.
The NS #5 Railroad Bridge office, in
Norfolk, is also equipped with an
amplified open-mike from the bridge to
enable the remote operator to hear boat
horns that may signal for an opening.
NS has also installed additional safety
warning lights to the bridge for the
remote operation.

This change is being requested to
make the closure process of the NS #7
Railroad Bridge more efficient. It will
save operational costs by eliminating
bridge tenders, and is expected to
decrease maintenance costs. In addition,
the draw being left in the open position
most of the time will provide for greater
flow of vessel traffic than the current
regulation.

Discussion of Proposed Rule

The Coast Guard proposes to amend
the regulations governing the NS #7
Railroad Bridge across the Southern
Branch of the Elizabeth River, at AICW
mile 5.8, which currently opens on
signal. The Coast Guard proposes to
insert this new specific regulation at 33
CFR 117.997(e).

A new paragraph (e) would contain
the proposed rule for the NS #7 Railroad
Bridge, at AICW mile 5.8, in
Chesapeake. The rule would allow the
drawbridge to be remotely controlled by
the off-site remote operator at the NS #5
Railroad Bridge office across the Eastern
Branch of the Elizabeth River, at mile
1.1, in Norfolk. The drawbridge would
be left in the open position to vessels
and would only close for the passage of
trains and to perform periodic
maintenance authorized in accordance
with subpart A of part 117.

Before the NS #7 Railroad Bridge
closes for any reason, the remote
operator will monitor waterway traffic
in the area with closed circuit cameras
and motion sensors mounted on the
bridge. The bridge would only be closed
if the off-site remote operator’s visual
inspection shows that the channel is
clear and there are no vessels transiting
in the area.

While the NS #7 Railroad Bridge is
moving from the full open position to
the full closed position, the off-site
remote operator will maintain constant

surveillance of the navigation channel
to ensure that no conflict with maritime
traffic exists. In the event of failure or
obstruction, the off-site remote operator
will stop and return the bridge to the
full open position to vessels. In these
situations, a bridge tender must be
called and on-site within 30 minutes to
operate the bridge.

During span movement, the channel
traffic lights would change from flashing
green to flashing red, the horn will
sound twice, and an audio voice
warning device will announce bridge
movement, then two repeat blasts of the
horn until the bridge is seated and
locked down. When the bridge is seated
and locked down to vessels, the channel
traffic lights will flash red.

When the rail traffic has cleared, the
horn will automatically sound five
times to indicate that the draw of the NS
#7 Railroad Bridge is about to return to
its full open position to vessels. During
the open span movement, the channel
traffic lights would flash red, the horn
will sound twice, followed by a pause,
and then five repeat blasts of the horn
until the bridge is in the full open
position to vessels. In the full open
position to vessels, the bridge channel
traffic lights will turn from flashing red
to flashing green then an audio warning
device will announce bridge movement
by stating ““Security, security, security,
the NS #7 Railroad Bridge at mile 5.8 is
open for river traffic”. After the train
has cleared the bridge by leaving the
track circuit, any delay in opening of the
draw to vessels shall not exceed ten
minutes except as provided in 33 CFR
117.31(b). Operational information will
be provided 24 hours a day on marine
channel 13 and via telephone (757) 924—
5320.

The Coast Guard proposes to revise
§117.997 by redesignating paragraphs
(e) through (i) and inserting a new
paragraph (e). Text modifications to be
consistent with other proposed changes
will be made in these paragraphs, as
appropriate.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action’”” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that

a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. We reached this
conclusion based on the fact that the
proposed changes for the NS #7
Railroad Bridge regulation will provide
for greater flow of vessel traffic than the
current regulations of the drawbridge.
Under the current regulations, the NS
#7 Railroad Bridge remains closed and
opens only on signal to vessels. The
proposed regulation will require the
bridge to remain in the open position
permitting vessels to pass freely. The
bridge will close only for train crossings
and bridge maintenance. This proposed
regulation will provide for the
reasonable needs of navigation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. The rule will
provide for the NS #7 Railroad Bridge to
remain in the open position, allowing
for the free flow of vessel traffic. The
bridge would only close for the passage
of trains and maintenance.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
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Waverly W. Gregory, Jr., Bridge
Administrator, Fifth Coast Guard
District, (757) 398—6222. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
security that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the

Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.In §117.997, redesignate
paragraphs (e) through (i) as paragraphs
(f) through (j) respectively, and add a
new paragraph (e) to read as follows:

§117.997 Atlantic Intracoastal Waterway,
South Branch of the Elizabeth River to the
Albemarle and Chesapeake Canal.

* * * * *

(e) The draw of the Norfolk Southern
#7 Railroad Bridge, mile 5.8 in
Chesapeake, shall operate as follows:

(1) The draw shall be remotely
controlled by the operator at the Norfolk
Southern #5 Railroad Bridge office over
the Eastern Branch of the Elizabeth
River, at mile 1.1, in Norfolk.

(2) The draw shall be left in the open
position to vessels and will only be
closed for the passage of trains and to
perform periodic maintenance
authorized in accordance with subpart
A of this part.

(3) Trains shall be controlled so that
any delay in opening of the draw shall
not exceed ten minutes except as
provided in § 117.31(b).

(4) Before the bridge closes for any
reason, the off-site remote operator will
monitor waterway traffic in the area
with closed circuit cameras and motion
sensors mounted on the bridge. The
bridge would only be closed if the off-
site remote operator’s visual inspection
shows that the channel is clear and
there are no vessels transiting in the
area.

(5) While the bridge is moving from
the full open position to the full closed
position, the off-site remote operator
will maintain constant surveillance of
the navigation channel to ensure that no
conflict with maritime traffic exists. In
the event of failure or obstruction, the
off-site remote operator will stop and
return the bridge to the full open
position to vessels. In these situations,
a bridge tender must be called and on-
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site within 30 minutes to operate the
bridge.

(6) During closing of the span, the
channel traffic lights would change from
flashing green to flashing red, the horn
will sound twice, and an audio voice
warning device will announce bridge
movement, then two repeat blasts of the
horn until the bridge is seated and
locked down. When the bridge is seated
and locked down to vessels, the channel
traffic lights will flash red.

(7) During the open span movement,
the channel traffic lights would flash
red, the horn will sound twice, followed
by a pause, and then five repeat blasts
of the horn until the bridge is in the full
open position to vessels. In the full open
position to vessels, the bridge channel
traffic lights will turn from flashing red
to flashing green then an audio warning
device will announce bridge movement
by stating ““Security, security, security,
the Norfolk Southern #7 Railroad Bridge
at mile 5.8 is open for river traffic”.

(8) Operational information will be
provided 24 hours a day on marine
channel 13 and via telephone (757) 924—
5320.

* * * * *

Dated: August 18, 2004,
Ben R. Thomason, III,

Captain, U. S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 04—19564 Filed 8—26—04; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 402

[CMS—6146—CN]

RIN 0938-AL53

Medicare Program; Revised Civil
Money Penalties, Assessments,

Exclusions, and Related Appeals
Procedures

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Correction of proposed rule.

SUMMARY: This document corrects a
technical error that appeared in the
proposed rule published in the Federal
Register on July 23, 2004 entitled
“Medicare Program; Revised Civil
Money Penalties, Assessments,
Exclusions, and Related Appeals
Procedures.”

FOR FURTHER INFORMATION CONTACT: Joel
Cohen, (410) 786-3349.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 04-16791 of July 23, 2004
(69 FR 43956), there was a technical
error that is identified and corrected in
the Correction of Errors section below.

We inadvertently omitted the correct
ADDRESSES section, which included the
e-mail address for electronic comments.
We are correcting this error by
republishing the ADDRESSES section of
the proposed rule.

I1. Correction of Errors

In FR Doc. 04-16791 of July 23, 2004
(69 FR 43956), make the following
correction:

1. On page 43956, in the third
column; in the second paragraph,
replace the ADDRESSES section with the
following:

ADDRESSES: In commenting, please refer
to file code CMS-6146-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
three ways (no duplicates, please):

1. Electronically. You may submit
electronic comments on specific issues
in this regulation to http://
www.cms.hhs.gov/regulations/
ecomments. (Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word.)

2. By mail. You may mail written
comments (one original and two copies)
to the following address only:

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS—
6146—P, P.O. Box 8013, Baltimore,
MD 21244-8013.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period to one of the following
addresses. If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
7197 in advance to schedule your
arrival with one of our staff members.

Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201; or 7500
Security Boulevard, Baltimore, MD
21244-1850.

(Because access to the interior of the

HHH Building is not readily available to

persons without Federal Government

identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main

lobby of the building. A stamp-in clock
is available for persons wishing to retain
a proof of filing by stamping in and
retaining an extra copy of the comments
being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

III. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a
notice take effect. We can waive this
procedure, however, if we find good
cause that notice and comment
procedure is impracticable,
unnecessary, or contrary to the public
interest and incorporate a statement of
the finding and the reasons for it into
the notice issued.

We find it unnecessary to undertake
notice and comment rulemaking
because this notice merely provides a
technical correction to the regulation.
Therefore, we find good cause to waive
notice and comment procedures.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: August 16, 2004.

Ann C. Agnew,

Executive Secretary to the Department.

[FR Doc. 04-19257 Filed 8-26—04; 8:45 am]|
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 431 and 457

[CMS—6026—P]

RIN 0938-AM86

Medicaid Program and State Children’s

Health Insurance Program (SCHIP):
Payment Error Rate Measurement

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
require State agencies to estimate
improper payments in the Medicaid
program and SCHIP program. The
Improper Payments Information Act of
2002 requires Federal agencies to
annually review and identify those
programs and activities that may be
susceptible to significant erroneous



Federal Register/Vol. 69, No. 166 /Friday, August 27, 2004 /Proposed Rules

52621

payments, estimate the amount of
improper payments and report those
estimates to the Congress and, if
necessary, submit a report on actions
the agency is taking to reduce erroneous
payments.

The intended effect and expected
results of this proposed rule would be
for States to produce improper payment
estimates for their Medicaid and SCHIP
programs and to identify existing and
emerging vulnerabilities that can be
addressed by the States through actions
taken to reduce the rate of improper
payments and produce a corresponding
increase in program savings at both the
State and Federal levels.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on September 27, 2004.

ADDRESSES: In commenting, please refer
to file code CMS-6026—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
three ways (no duplicates, please):

1. Electronically. You may submit
electronic comments on specific issues
in this regulation to http://
www.cms.hhs.gov/regulations/
ecomments. (Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word).

2. By mail. You may mail written
comments (one original and two copies)
to the following address only:

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS-6026—
P, P.O. Box 8017, Baltimore, MD 21244—
8017.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period to one of the following
addresses. If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
7195 in advance to schedule your
arrival with one of our staff members.
Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201; or 7500
Security Boulevard, Baltimore, MD
21244-1850.

(Because access to the interior of the
HHH Building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock

is available for persons wishing to retain
a proof of filing by stamping in and
retaining an extra copy of the comments
being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Submission of comments on
paperwork requirements. You may
submit comments on this document’s
paperwork requirements by mailing
your comments to the addresses
provided at the end of the “Collection
of Information Requirements’ section in
this document.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Christine Saxonis, (410) 786—-3722.
Janet E. Reichert, (410) 786—4580.

SUPPLEMENTARY INFORMATION:

Submitting Comments: We welcome
comments from the public on all issues
set forth in this rule to assist us in fully
considering issues and developing
policies. You can assist us by
referencing the file code CMS-6026-P
and the specific “issue identifier” that
precedes the section on which you
choose to comment.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. After the close of the
comment period, CMS posts all
electronic comments received before the
close of the comment period on its
public Web site. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
at the headquarters of the Centers for
Medicare & Medicaid Services, 7500
Security Boulevard, Baltimore,
Maryland 21244, Monday through
Friday of each week from 8:30 a.m. to
4 p.m. To schedule an appointment to
view public comments, phone (410)
786—7195.

I. Background

[If you choose to comment on issues in
this section, please include the caption
“Background” at the beginning of your
comments. ]

A. Legislative History

The Improper Payments Information
Act of 2002 (Pub. L. 107-300, enacted
on November 26, 2002) requires Federal
agencies to annually review and identify
those programs and activities that may

be susceptible to significant erroneous
payments, estimate the amount of
improper payments, and report those
estimates to the Congress and, if
necessary, submit a report on actions
the agency is taking to reduce erroneous
payments. Under the Improper
Payments Information Act, “improper
payment” is defined as (a) any payment
made that should not have been made
or that was made in an incorrect amount
(including overpayments and
underpayments) under statutory,
contractual, administrative, or other
legally applicable requirements; and (b)
includes any payment to an ineligible
recipient; any payment for an ineligible
service; any duplicate payment;
payments for services not received; and
any payment that does not account for
credit for applicable discounts. Under
the statute, the term “payment” means
any payment (including a commitment
for future payment, such as a loan
guarantee) that is (a) made by a Federal
agency, a Federal contractor, or a
governmental or other organization
administering a Federal program or
activity; and (b) derived from Federal
funds or other Federal resources or that
will be reimbursed from Federal funds
or other Federal resources.

The law applies with respect to
improper payments made in fiscal years
after fiscal year (FY) 2002 and requires
inclusion of improper payment
estimates for fiscal years after FY 2003.

To comply with the Improper
Payments Information Act, the Secretary
must estimate improper payments made
under Medicare, Medicaid, and the
State Children’s Health Insurance
Program (SCHIP). We have been
estimating improper payments in the
Medicare program since 1996 as part of
the annual Chief Financial Officer’s
audit conducted by the Office of
Inspector General. However, no
systematic means of measuring overall
program payment errors at the State and
national levels currently exists for
Medicaid and SCHIP. Since the
Medicaid and SCHIP programs are
administered by State agencies
according to each State’s unique
program characteristics, State
involvement in estimating improper
payments is necessary for the Secretary
to comply with the provisions of the
Improper Payments Information Act.

The Improper Payments Information
Act directed the Office of Management
and Budget (OMB) to provide
subsequent guidance. OMB defines
significant erroneous payments as
annual erroneous payments in the
program exceeding both 2.5 percent of
program payments and $10 million. For
all programs and activities susceptible
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to significant erroneous payments,
Federal agencies shall determine an
annual estimated amount of erroneous
payments and, for those programs with
erroneous payments exceeding $10
million, identify the reasons the
programs are at risk and put in place a
plan to reduce them, including setting
targets for future erroneous payment
levels and a timeline by which the
targets will be reached. In the report to
the Congress, Federal agencies shall
include the following:

e The estimate of the annual amount
of erroneous payments.

¢ A discussion of the causes and
actions taken to correct the causes.

¢ A discussion of the amount of
actual erroneous payments the agency
expects to recover.

e Limitations that prevent the agency
from reducing the erroneous payment
levels, that is, resources, or legal
barriers.

1. The Medicaid Program

Title XIX of the Social Security Act
(the Act) authorizes States to provide
health care services to low-income
individuals and families through the
Medicaid program. The Medicaid
program is funded through Federal/
State partnership whereby the State sets
its own eligibility standards, benefit
packages, and payment rates within
broad Federal guidelines. In FY 2002,
Medicaid program expenditures for
health care services alone were $246
billion (not including administrative
expenditures).

2. State Children’s Health Insurance
Program (SCHIP)

Title XXI of the Act authorizes States
to initiate and expand the provision of
child health assistance to uninsured,
low-income children. Under title XXI,
States may provide child health
assistance primarily for obtaining health
benefits coverage through the following:

e A separate child health program
that meets the requirements specified
under section 2103 of the Act; or

¢ Expansion of eligibility for benefits
under the State’s Medicaid plan under
title XIX of the Act; or

¢ A combination of the two
approaches.

SCHIP is jointly financed by the
Federal and State governments and is
administered by the States. Each State
determines the design of its program,
eligibility groups, benefit packages,
payment levels for coverage, and
administrative and operating
procedures. SCHIP provides a capped
amount of funds to States on a matching
basis for Federal FYs 1998 through
2007. In 1997, the Congress

appropriated nearly $40 billion over 10
years to help States expand health care
coverage to uninsured children. Over
5.3 million children were enrolled in
SCHIP nationwide in FY 2002.

B. Measuring Payment Accuracy in
Medicaid and SCHIP

1. The Payment Accuracy Measurement
(PAM) Project

In FY 2000, we developed the PAM
project to explore the feasibility of
developing a method to estimate
improper payments for the Medicaid
program in response to the Government
Performance and Results Act of 1993
(GPRA), Public Law No. 103-62, (1993).
We will refer to the method to estimate
improper payments as Payment Error
Rate Measurement (PERM) in this
proposed rule. We will use the term
PAM in this discussion to describe the
research and development project that
was the precursor to PERM.

The PAM model uses a claims-based
sample and review methodology and
has been designed to estimate a State-
specific payment error rate that is
within +/ — 3 percent of the true
population error rate with 95 percent
confidence. Moreover, through weighted
aggregation, the State-specific estimates
can be used to make national level
improper payment estimates for the
Medicaid and SCHIP programs.

In the first year of the PAM Project,
nine States voluntarily tested
methodologies intended to produce
State-specific improper payment
estimates. From these tested
methodologies and best practices, from
the nine States, we developed the PAM
model both to produce a State-specific
payment accuracy rate that is within
+/ — 3 percent of the true population
accuracy rate with 95 percent
confidence and to provide us with both
the uniformity and precision to estimate
improper payments at the national level
while maintaining sufficient flexibility
to enable States to produce State-
specific estimates. In the second year,
the PAM model was modified to
conform to the Improper Payments
Information Act of 2002 by including
improper payments attributable to
underpayments, overpayments, and
improper payments attributable to
ineligible beneficiaries. Twelve States
tested the PAM model in their Medicaid
fee-for-service and managed care
programs. The second year test
identified problem areas that needed
resolution, produced project time
savers, administrative tips, and realistic
cost estimates that helped us to refine
the PAM model for the third year. In the
third year, 27 States are testing the PAM

model; 11 States in Medicaid, 3 States
in SCHIP, and 13 States in both
programs. Each State will identify
improper payments due to
overpayments, underpayments, and
payments made to ineligible persons in
fee-for-service and/or managed care
settings for both programs.

2. The Payment Error Rate Measurement
Program (PERM)

Since each State’s Medicaid and
SCHIP programs are unique in their
program characteristics, it is critical that
States provide us with State-specific
improper payment estimates under the
PERM program so we can estimate
improper payments at the national level
for these programs. With the challenges
States are facing due to budget
constraints and staffing shortages, it is
unlikely that all States would
voluntarily implement the current PAM
model even though Federal and State
program savings would be realized as a
result of actions taken by the States to
address problem areas identified
through the process of estimating
improper payments. However, the
Secretary is required by the Improper
Payments Information Act of 2002 to
annually review all programs and
activities (including Medicaid and
SCHIP) to determine whether these
programs are susceptible to significant
improper payments and, because of the
differences in the Medicaid and SCHIP
programs nationwide, we must rely on
State-specific information in order to
make this determination.

Current law at section 1102 of the Act
authorizes the Secretary to establish
regulations as may be necessary to the
efficient administration of the Medicaid
and SCHIP programs. Medicaid law at
section 1902(a)(6) of the Act and SCHIP
law at section 2107(b)(1) of the Act
require States to provide information
necessary for the Secretary to monitor
program performance. Through these
statutory provisions, this proposed rule
would require States to provide the
Secretary with the information needed
to monitor program performance by:

e Measuring improper payments in
the Medicaid and SCHIP programs; and

e Providing State level improper
payment estimates to the Secretary for
calculating a national level improper
payment estimate.

We believe the basic PAM model
being pilot tested by many States can be
implemented nationwide under the
PERM program. The PAM model would
effectively provide all States with the
method needed to produce State-
specific improper payment estimates on
which we can base the national
improper payment estimates needed to
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comply with the provisions of the
Improper Payments Information Act of
2002.

II. Provisions of the Proposed Rule

[If you choose to comment on issues in
this section, please include the caption
“Provisions of the Proposed Rule” at the
beginning of your comments.]

This proposed rule would enable the
Secretary to comply with the
requirements under the Improper
Payments Information Act by producing
a national improper payment estimate
for the Medicaid and SCHIP programs
using the State-specific estimates
reported by the States. This proposed
rule would allow the Secretary to
monitor State performance in
administering the Medicaid and SCHIP
programs and maintain an overview of
Medicaid and SCHIP improper program
expenditures in an efficient manner.

This proposed rule builds upon the
PAM model and proposes requirements
that States must meet to produce State-
specific improper payment estimates
and report those estimates to the
Secretary for the purpose of computing
a national improper payment estimate.
We plan to release guidance addressing
any immediate questions States may
have after reviewing the provisions of
the final regulations within 60 days of
the effective date of the regulation
followed by detailed instructions
describing the methods and procedures
for estimating the payment error rate as
necessary. However, we formally invite
States to comment on the specific
information they will need to
implement the PERM program before
the final regulation is published. We
also will be seeking ways to solicit State
input regarding the guidance so that
States will know how to prepare for
program implementation. The
provisions of this proposed rule would
be set forth in a new 42 CFR (Code of
Federal Regulations) part 431, subpart Q
and in part 457, subpart G as follows:

Part 431—State Organization and
General Administration

Subpart Q—Requirements for
Estimating Improper Payments in
Medicaid and SCHIP

Section 431.950 Purpose

This proposed rule would require
States to estimate, on the annual
October through September Federal
fiscal year basis, annually total
improper payments and produce
payment error rates in Medicaid and
SCHIP using the PERM methodology.
This proposed rule also would require
States to provide these estimates to CMS
by June 1 of the following year for the

purpose of CMS reporting a national
estimate of improper payments in those
programs to OMB by November 15. This
timeline will allow OMB to compile the
information in the Department’s
Performance and Accountability Report
to the Congress. In conducting medical
records reviews and eligibility reviews,
States must adhere to the requirements
of protection of recipient rights
including those in §435.901 and
§435.902.

We propose a process for estimating
improper payments in both Medicaid
and SCHIP in each State and the District
of Columbia annually. From these State-
level estimates, a national estimate of
improper payments in each program
will also be estimated. We propose to
exclude the Territories from these
regulatory requirements because the
funding for the Medicaid and SCHIP
programs is minimal, is subject to
specific limits on Federal financial
participation for each Territory, and
inclusion of improper payment
estimates for the Territories’ Medicaid
and SCHIP programs in the PERM
program would not have an impact on
the national error rate estimates for
these programs.

Following the initial estimation of the
error rate and improper payments, the
States would take actions to address
problem areas that result in improper
payments. Improvement will be tracked
over time through the States’ annual
payment error estimates.

States must also submit an Annual
PERM Report to CMS by June 1
following the previously completed
sampling period. The report must list
the errors which the State identified in
its review (and identify which amounts
were overpayments, underpayments,
and payments for ineligible individuals/
services), explain the causes of the
errors and explain the actions it will
take to address those errors and to
reduce the level of improper payments.

State Plan Requirements: Review and
Sample Procedures for Estimating
Improper Payments in Medicaid and
SCHIP

Section 431.954 Basis and Scope

The statutory bases for this subpart
are sections 1102, 1902(a)(6), and
2107(b)(1) of the Act, which authorize
the Secretary to make rules and
regulations necessary to the efficient
administration of the Medicaid and
SCHIP programs and require States to
provide information, as the Secretary
may need, to monitor program
performance.

In addition, this rule would support
the Improper Payments Information Act

of 2002 which requires Federal agencies
to—

e Review annually and identify those
programs and activities that may be
susceptible to significant erroneous
payments;

e Estimate the amount of improper
payments; and

¢ Report those estimates to the
Congress and, if necessary, submit a
report on actions the agency is taking to
reduce erroneous payments.

This proposed rule would require
States under the current statutory
provisions as stated in paragraph (a) of
this section and in support of the
Improper Payments Information Act to
estimate improper payments using the
PERM methodology for the Medicaid
and SCHIP programs on an annual basis.
The States are further required to submit
payment error rates to CMS for the
purpose of calculating a national level
payment error rate.

This provision in the proposed rule
would ensure the consistency of State
estimates of improper payments through
the monthly sample and review of
Medicaid and SCHIP claims in which
Federal funds were paid for services
furnished in both the fee-for-service and
managed care settings. The PERM
methodology requires sampling from the
Medicaid universe and SCHIP universe,
reviewing sampled claims, and
reporting results. Using specified
formulas, the improper payment
estimate for each program is based on
the gross total of overpayments and
underpayments (that is, the absolute
value rather than the net value) and
payments to ineligibles. The estimate is
also within +/ — 3 percent of the true
population error rate with 95 percent
confidence.

Section 431.958 Definitions and Use of
Terms

In §431.958, we propose the
following definitions and use of terms
for part 431, subpart Q:

Adjustments to claims means that
adjustments to claims are not included
in the universe from which the sampled
claims/line items are drawn. However,
all adjustments to a sampled claim that
occur within 60 calendar days after the
payment adjudication date would be
included in the review of the sampled
claim.

Improper payment means any
payment that should not have been
made or that was made in an incorrect
amount (including overpayments and
underpayments) under statutory,
contractual, administrative, or other
legally applicable requirements; and
includes any payment to an ineligible
recipient, any payment for an ineligible
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service, any duplicate payment,
payments for services not received, and
any payment that does not account for
credit for applicable discounts.

Payment means any payment to a
provider, insurer or managed care
organization for a Medicaid or SCHIP
recipient for which there is Medicaid or
SCHIP Federal financial participation.

Payment error rate means an annual
estimate of improper payments made
under Medicaid and SCHIP equal to the
sum of the overpayments (including
payments to ineligible recipients) and
underpayments, expressed as a
percentage of total payments made over
the sampling period.

Payment error rate change means the
percentage point change in the payment
error rate from one year to the next year.

PERM stands for Payment Error Rate
Measurement.

Precision level means an estimate that
is within +/ — 3 percentage points of the
true population payment error rate with
95 percent confidence for the Medicaid
program and for the SCHIP program,
and within +/—4 percentage points of
the true population payment error rate
with 90 percent confidence for each fee-
for-service component and managed
care component in the Medicaid
program and the SCHIP program.
Sample sizes for each component
should be sufficient to achieve the
required precision level for Medicaid
and SCHIP when the components are
combined into a program estimate. If the
State’s Medicaid or SCHIP program
consists of only one component, the
precision level as defined for the
Medicaid and SCHIP programs applies.

Sampling period means the sampling
period is October 1 through September
30.

Sampling unit means the individually
priced service line item drawn from the
universe, whether paid or denied. On
claims with multiple line items that are
not individually priced, the claim is the
sampling unit. Capitation payments or
premium payments are considered line
items for the purpose of sampling,
reviewing, and calculating an error rate.

Total estimated improper payments
means the estimate of the combined
total amount of Federal and State
improper payments as projected to the
universe.

Universe—means the entirety of all
paid and denied claims/line items
submitted by providers, insurers, or
managed care organizations that were
received and processed for Medicaid or
SCHIP payment during the sampling
period. The Medicaid universe consists
of all claims/line items, including
capitated payments or premium
payments, for which the State claimed

title XIX Federal funds or would have
claimed title XIX Federal funds if the
claim had not been denied. The SCHIP
universe consists of all claims/line
items, including capitated payments or
premium payments, whether made
under a Medicaid expansion or separate
child health program, for which the
State claimed title XXI Federal funds or
would have claimed title XXI Federal
funds if the claim had not been denied.
Provider, insurer, or managed care
organization claims that were
adjudicated but for which no payment
was made are included in the
appropriate universe (Medicaid or
SCHIP). Claims that cannot be processed
and adjudicated for payment are not
included in the universe.

Section 431.962 State Plan
Requirements

In §431.962, we propose that the
State plan would implement the PERM
program for estimating the payment
error rate in both Medicaid and SCHIP
annually; the State would submit those
estimates to the Secretary by June 1
following the most recently completed
annual error rate estimation for the
purpose of CMS calculating and
reporting a national payment error rate
for these programs to OMB by
November 15. This timeline is necessary
for OMB to compile the information in
the Department’s Performance and
Accountability Report to the Congress.

Section 431.966 Protection of
Recipient Rights

In § 431.966, we propose that State
collection and review of documentation
for the purpose of conducting payment
error rate measurement must be done in
a manner that is consistent with the
rights of recipients including those
required under § 435.901 and §435.902.

Section 431.970 Payment Error Rate

In §431.970, we propose that States
must submit to the Secretary payment
error rates for both Medicaid and SCHIP
annually. Payment error rates would be
estimated based upon the
documentation review of a random
sample of paid and denied claims/line
items drawn from the universe of claims
from each program. The payment error
rate estimate must meet the required
precision level in each program.

The goal of PERM is to produce a
State-level estimate of the Medicaid
error rate and the SCHIP error rate that
meets or exceeds required precision
levels and that also can be aggregated to
a national level error rate for each
program. Within both the Medicaid and
the SCHIP program, separate monthly
samples should be drawn for fee-for-

service claims or line items and
managed care or insurance premium
payments, if applicable to the State.
Separate estimates of a fee-for-service
error rate and managed care error rate
will be estimated from these samples for
each program, as applicable to the State.
The precision level at either the fee-for-
service or managed care level can be
lower than the precision requirements at
the State’s program level for Medicaid
and for SCHIP. However, when the
separate estimates for the State’s fee-for-
service and managed care samples are
combined into an overall error rate at
the State’s program level, the estimate
should meet or exceed the precision
requirements specified for the program
level estimate.

Section 431.974 Basic Elements of
PERM

States would estimate improper
Medicaid and SCHIP payments using
the PERM methodology and report error
rates to the Secretary annually. We
would use the State level estimates to
produce estimates of improper
payments for both Medicaid and SCHIP
at the national level. All States would
use the State findings to address error
causes that result in improper payments
in their Medicaid and SCHIP programs
in order to reduce the rate of improper
payments in those programs.

Section 431.978 Sampling Procedures

1. Universe of Medicaid Claims

The Medicaid claims universe will
consist of all Medicaid fee-for-service
(FFS) adjudicated claims/line items
paid to providers, insurers, and
managed care organizations and that
were denied for payment to providers,
insurers, and managed care
organizations in which the State
claimed title XIX matching Federal
funds. The universe includes all
monthly managed care capitation
payments made to health care
organizations under a Medicaid
managed care plan or a premium
payment made to an insurer on behalf
of a Medicaid beneficiary. Because we
are reviewing only claims submitted by
providers, insurers, and managed care
organizations for which a decision to
pay or deny was made by Medicaid or
SCHIP, the universe would not include
any non-claims-based payments or
claims returned to providers because of
submission errors. Examples of non-
claims-based payments to providers are
disproportionate share payments and
aggregate cost settlement payments.
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2. Universe of SCHIP Claims

The SCHIP claims universe consists of
all fee-for-service SCHIP adjudicated
claims/line items paid to providers and
that were denied for payment for which
the State claimed SCHIP enhanced
Federal funding under title XXI, along
with all capitation payments made to
health care organizations, or premium
payments to insurers on behalf of SCHIP
recipients.

For fee-for-service SCHIP programs
that are Medicaid Expansion programs,
the SCHIP claims for which enhanced
Federal funds were either paid or
denied under title XXI must be
separated from those Medicaid claims
either paid or denied with title XIX
Medicaid matching funds. These claims
would be added to claims or payments
from other fee-for-service SCHIP
programs the State may offer, with the
total constituting the universe for fee-
for-service SCHIP.

If the State has both a separate fee-for-
service SCHIP program and a Medicaid
expansion that is fee-for-service, the
claims from both would be pooled for
sampling purposes.

3. Treatment of Medicaid and SCHIP
Managed Care Claims

Medicaid capitated payments would
consist of capitated premium payments
for managed care enrollees paid to
health care maintenance organizations
(HMOs) or providers for which Federal
funds were claimed. These payments
would be considered as if they were
“claims,” similar to fee-for-service
claims, for the purpose of forming the
sampling universe for Medicaid.

SCHIP capitated payments and
premium payments to insurers for both
Medicaid expansions and separate child
health programs are also considered as
if they were “claims,” similar to fee-for-
service claims, for the purpose of
forming the sampling universe for
SCHIP.

We do not consider monthly
management fees paid to primary care
physicians under a primary care case
management program as capitation
payments. Those payments, however,
should be considered as fee-for-service
claims for the purpose of estimating
improper payments.

4. Time Period for Sampling

The sample must be drawn from a
universe of all claims paid in the annual
period October 1 through September 30.
The monthly sample must be drawn
from paid and denied claims/line items
made through the 12-month sampling
period as estimated to result in
approximately the same number of

claims to be reviewed each month. We
anticipate each State will have an
annual sample size ranging from 800-
1200 claims for each program. The
State-specific estimates of improper
payments would be used to calculate
the national estimate for the Federal
fiscal year. States must submit a
sampling plan to CMS for approval 30
days before the beginning of the sample
period. CMS will respond to the States’
sampling plan submittals in a timely
manner. The State must receive
approval for a plan before it can be
implemented. If an approved plan is
unchanged from a previous sampling
period, the State is not required to
resubmit the plan for approval.
However, once the basic structure of the
sample process is approved and
implemented, all States are required at
the beginning of each sample period to
make the necessary updates and/or
adjustments due to fluctuations in the
universe as enrollment numbers change
that result in the appropriate sample
size. States are not required to submit
these minor plan updates/adjustments
to CMS for approval before
implementation.

5. Sample Sizes

For the Medicaid and SCHIP program,
the sample size would be drawn to
obtain an estimate of the payment error
rate that is within +/ — 3 percentage
points of the true population payment
error rate, with 95 percent confidence
for each of the two programs. However,
if the State has both a fee-for-service and
a managed care component to its
Medicaid or SCHIP programs, a sample
stratified between the fee-for-service
and managed care components must be
drawn for each program. To contain
costs, however, the required minimum
precision levels for the samples at the
component level are reduced. If both a
fee-for-service and a managed care
sample are drawn for Medicaid or for
SCHIP, the fee-for-service estimate and
the managed care estimate may,
individually, satisfy a lower precision
requirement. Specifically, if both a fee-
for-service and a managed care sample
are drawn for Medicaid or for SCHIP,
the sample size of each component
individually should be sufficient to
achieve a precision level of +/—4
percentage points of the true error rate
for the fee-for-service or managed care
population, at a confidence level of 90
percent. The separate component level
estimates will then be combined to
produce a single program level estimate
for Medicaid and for SCHIP. Regardless
of the required minimum precision
requirements at the component level,
samples’ sizes must be sufficient at the

fee-for-service and/or managed care
component level when combined to
meet Medicaid and SCHIP program
level precision requirements. The State
will report estimates for both the
Medicaid and SCHIP program levels and
the FFS and managed care component
levels.

Section 431.982 Review Procedures for
Fee-for-Service Claims

States sometimes make a correction or
“adjustment” to a claim to correct an
inaccuracy in the original claim
payment. These adjustments could be
made to correct the billing amount,
coding, or other items. In reviewing
claims, an adjustment to any claim that
affects the payment amount would be
reviewed if the adjustment occurred
within 60 calendar days after the
payment adjudication date. Adjustments
to claims before to 60 days of the
payment adjudication date would not be
reviewed nor would claims adjustments
be sampled as a separate sample unit.

In §431.982, we propose that the
review for FFS claims would differ
slightly from those of capitated claims
or premium payments. The following
describes the review procedures for fee-
for-service claims. The review would
consist of processing validation,
eligibility, and medical review.

1. Processing Validation

Each line item would be reviewed to
validate that it was processed correctly,
based on the information that is on the
claim. At the minimum, review the
claim to determine if it is:

e A duplicate item (claim);

¢ A non-covered service;

¢ A service covered by an HMO (that
is, beneficiary is enrolled in a managed
care organization that should have
covered the service);

e Subiject to third party liability
payment;

e An invalid price;

¢ A logic edit (for example,
incompatibility between gender and
procedure); or

¢ Data entry (clerical) errors.

2. Eligibility Reviews

The eligibility review documents that
the beneficiary was eligible for
Medicaid or SCHIP at the time the
service was received through case
record review and field investigation.
During the case record review, specific
facts are collected about the
circumstances of the beneficiary. The
field investigation is required to verify
the information. The determination of
beneficiary eligibility is accomplished
by applying the State’s Medicaid or
SCHIP eligibility policies in effect as of
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the month the service was received (or
the date of service in States that do not
provide full month coverage). To
determine if the beneficiary was eligible
at the time of service, the reviewer
would verify categorical (for example,
aged, blind, disabled, minor child) and
financial eligibility (for example,
income, resources) through a desk
review of the case record that
documents eligibility at the time of
service and would verify appropriate,
outdated, or missing elements of
eligibility through documentation, data
matches such as the Income and
Eligibility Verification System, and
third party sources, for example, bank
records, employer’s wage verification,
landlords. A face-to-face interview with
the beneficiary is optional but must be
conducted for any claim where
eligibility at the date of service could
not be verified through the desk review
and field investigation.

The eligibility verification review
would generally follow the procedures
established by Medicaid Eligibility
Quality Control (MEQC) [§ 431.812
(e)(1) through (e)(4)] except that States
must not apply the administrative
period. The administrative period is a
timeframe under the MEQC program
that provides a reasonable period of
time for States to reflect changes in the
beneficiary’s circumstances without an
error being cited. The administrative
period is the sample month and month
before the sample month. When an
eligibility error occurs during this time
because the beneficiary’s circumstances
changed (for example, income
increased), no eligibility error exists (as
long as the case would otherwise be
eligible except for this error) because the
agency did not have enough time to
react to the change and correct the case.
We propose to exclude the
administrative period in the PERM
regulation because it is resource-
intensive to review eligibility for both
months to determine if the error
occurred during that time and that the
change in circumstances is the sole
reason for the error. We also believe that
the intent of the PERM program is to
focus on eligibility only at the time the
service was received. Therefore, under
the PERM rule, the month the service
was received is the only month that
States would review beneficiary
eligibility and the administrative period
would not apply.

Medicaid law at section
1902(a)(10)(A)(i)() of the Act requires
States to make medical assistance
available to individuals receiving aid or
assistance under title XVI. Under
section 1634 of the Act, the Social
Security Administration (SSA) may

enter into an agreement with any State
under which the SSA will determine the
Medicaid eligibility of Supplemental
Security Income (SSI) cash recipient
cases. In a State with such an agreement
with the SSA, the State must verify
Medicaid eligibility by confirming,
through the State Data Exchange, that
the beneficiary was an SSI recipient for
the month the Medicaid service was
provided.

Eligibility reviews would determine
that the beneficiary was eligible for
Medicaid in the month the sampled
service was provided (or on the date of
service in States that do not provide
full-month coverage). Eligibility reviews
would also be conducted for the SCHIP
sample in the same manner the reviews
are conducted for the Medicaid sample.
Individual cases found with an error
that could affect eligibility should be
reported to the appropriate unit for
action.

3. Medical Review

We propose that medical record
requests to providers via mail are
sufficient. At the minimum, the medical
review would include review of—

o The guidelines and policy related to
the claim;

e Medical record documentation;

¢ Medical necessity; and

¢ Coding accuracy.

Section 431.986 Review for Capitated
Payments and Premium Payments

1. Data Processing

Each capitation payment and
premium payment would be Reviewed
to validate that it was processed
correctly. The review would include the
following;:

e Data entry error.

e Invalid pricing.

e Duplicate item (claim).

Moreover, if the plan includes a
capitation payment or premium that
varies depending upon the
characteristics of the recipient (risk-
adjusted payments, for example) the
review must determine that the precise
capitated payment or premium payment
was accurate for that recipient. In some
cases, this may require some clinical
expertise.

2. Eligibility Review

In §431.986, we propose that the
eligibility review of recipients on whose
behalf a capitated payment or premium
was paid is the same as that for
recipients for fee-for-service claims.
That is, the State would verify that the
beneficiary was eligible for Medicaid or
SCHIP, as appropriate, in the month the
service was received (or the date of

service in States that do not provide full
month coverage) by verifying that the
beneficiary met the categorical and
financial eligibility requirements
according to the State’s eligibility
policies in effect in the month in which
the service was received. In addition,
however, the review must determine if
the recipient was eligible and actually
enrolled for the particular health care
plan for which the premium was made.

3. Medical Review

Unlike fee-for-service claims, there is
no explicit medical review of a
particular service.

Reporting and Recordkeeping
Requirements and Recoveries

Section 483.990 Reporting
Requirements and Recordkeeping

In §483.990, we propose that States
must report, annually, improper
payment estimates to the Secretary by
June 1, 9 months after the previous
October 1 through September 30
sampling period. States must also
submit an Annual PERM Report to CMS
by June 1 following the previously
completed sampling period. The report
must list the errors which the State
identified in its review (and identify
which amounts were overpayments,
underpayments, and payments for
ineligible individuals/services), explain
the causes of the errors and explain the
actions it will take to address those
errors and to reduce the level of
improper payments.

We also propose that, for purposes of
this regulation, States retain
documentation to support the testing
and statistical calculation of the
Medicaid and SCHIP PERM error rate
estimates, particularly statistical, fiscal,
and other records necessary for
reporting and accountability as required
by the Secretary. For those records that
pertain to the PERM program, we
propose that States maintain and permit
ready access and use of those records,
including but not limited to the
eligibility case records, review
materials, working papers, reports,
sampling plans, and statistical data and
all other documentation needed to
support the State’s Medicaid and SCHIP
error rates. These records may be used
for Federal re-review or audits by the
Department of Health and Human
Services (DHHS), HHS Office of the
Inspector General and the Government
Accountability Office. Similarly, for
purposes of this regulation, we propose
that States retain these records for 3
years from the date of submission of a
final expenditure report or beyond 3
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years if audit findings have not been
resolved.

Section 431.1002 Recoveries

OMB guidance for implementing the
Improper Payments Information Act
requires us to include in our report to
the Congress a discussion regarding
recovery of misspent funds. We propose
to include a provision that States would
return to us within 60 days the Federal
share identified as overpayments
actually identified in the sampled
claims reviewed for data processing and
medical necessity in accordance with 42
CFR part 433, subpart F. Payments
based on erroneous eligibility
determinations are exempt from this
provision because these payments are
addressed under section 1903(u) of Act.

Subchapter D—State Children’s Health
Insurance Programs (SCHIP)

Part 457—Allotments and Grants to
States

Subpart G—Strategic Planning,
Reporting, and Evaluation

Section 457.720 State Plan
Requirements: State Assurance
Regarding Data Collection, Records, and
Reports

We propose to revise §457.720 to
make a conforming change to cross-
reference § 431.950 through § 431.1002
in order to make it easy for States to find
the rules governing the PERM program.

II1. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

e The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

e Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements:

Section 431.962 State Plan
Requirements

In summary, §431.962 requires State
plans to provide for the submission of
payment error rate estimates for both
Medicaid and SCHIP to the Secretary.

The burden associated with this
requirement would be 51 (the number of
States and the District of Columbia that
need to amend their State Plan to
include this requirement) x 1 (the hours
it would take for them to amend the
plan), or 51 hours annually.

The information collection for
amending State Plans is currently
approved under OMB number 0938—
0193.

This assumes that all States would
conduct PERM as required by the
regulation. Therefore, the State plan
would be amended in all 50 States plus
the District of Columbia. Amending the
State plan requires 1 hour in order for
the State to sign and submit an
additional form with their plan that
outlines what the State is required to do
under the PERM regulation; the form
does not require preparation by State.

Section 431.970 Payment Error Rate

Section 431.970(a) requires States to
submit payment error rates for both
Medicaid and SCHIP annually.

The burden associated with this
requirement would be the time it would
take each State to gather and calculate
the data using the PERM methodology,
for both Medicaid and SCHIP, and then
report their payment error rates findings
to the Secretary.

It is estimated that it would take
24,000 hours per State to comply with
this requirement, or a total of 1,224,000
hours (# of States x hours/State). This
assumes that during any given Federal
fiscal year beginning with FY 2006, a
maximum of 50 States plus the District
of Columbia will be conducting PERM
as required by this proposed rule. This
further assumes that each of the 51
participating States will be conducting
PERM on a sample of approximately
2,000 paid/denied claims/line items.
Each sampled claim reviewed under
PERM generally requires 12 hours as
follows: 10 hours for eligibility
verification case review, 1 hour for
medical records review and processing
validation, and 1 hour of
administrative/professional time.
Therefore, 2,000 claims (x) 12 hours per
claim equals 24,000 hours per State (x)
51 States per year equals 1,224,000 total
hours per year.

Section 431.978 Sampling Procedure

Section 431.978 requires States to
submit initial sampling plans for CMS

for approval 30 days before
implementation. The burden associated
with this requirement is the time it takes
each State to develop a sampling plan.
Based on the cost efficiency study from
the second year of the PAM research
and demonstration project, we estimate
that it will take approximately 84 hours
to develop a sampling plan for sampling
a total average of 1,000 to 2,000 claims.
The total burden is 84 hours per
program = 168 per State (x) 51 States =
8,568 hours. If a plan is unchanged from
a previous period, the State is not
required to resubmit the plan for
approval. Once States have established
an approved sampling plan, they may
need to make minor adjustments to
maintain the proper sample size but do
not need to obtain CMS approval for
these minor changes.

Section 431.990 Reporting
Requirements and Recordkeeping

Section 431.990(a) requires States to
annually report the total estimated
improper payments and payment error
rates to the Secretary.

The burden associated with this
requirement is the time it takes each
State to annually gather the total
estimated improper payments and
payment error rates and report this to
the Secretary by June 1. The burden
associated with this requirement is
included in the burden under the
payment error rate requirements in
§431.970.

Section 431.990(b) requires States to
submit an Annual PERM Report to CMS.

The burden associated with this is the
time it will take for the States to prepare
the report that addresses actions to be
taken to address error causes and that
are designed to reduce payment error
and submit this report to CMS. It is
estimated that it will take a State 40
hours to prepare and submit the report
to CMS. The burden associated with this
requirement would be 51 (the number of
States and the District of Columbia) x 40
hours (the hours it would take for each
State to prepare the report) or 2040
hours. The cost associated with
preparing the Annual PERM Report for
each State is $1040. That amount is
based on a State employee hourly wage
figure computed at 80 percent of a GS
12/Step 1 salary plus 10 percent
retirement/insurance as follows:
$60,638 (GS 12) + $6063 (10 percent
retirement/insurance) x 80 percent =
$53,360/2080 hours per year = $26 per
hour (rounded). $26 per hour x 40 hours
= $1040 51 States x $1040 = $53,040
total annual State cost (applicable
Federal match is available).

For purposes of maintenance of
records, we propose that States retain
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documentation to support the testing
and statistical calculation of the
Medicaid and SCHIP error rate
estimates, particularly statistical, fiscal,
and other records that pertain to the
PERM program as are necessary for
reporting and accountability as required
by the Secretary. For those records that
pertain to the PERM program, we
propose that States maintain and permit
ready access and use of all official
records, including but not limited to the
eligibility case records, review
materials, working papers, reports,
sampling plans, and statistical data and
all other documentation needed to
support the State’s Medicaid and SCHIP
error rates. These records may be used
for Federal re-review or audits by the
DHHS, HHS Office of the Inspector
General and the Government
Accountability Office. Since these
regulatory requirements are similar to
longstanding record retention
requirements in Medicaid (refer to 44
FR 17931, March 23, 1979, as amended
at 51 FR 7210, February 28, 1986) and
the records and working papers that
States will use already exist to a large
extent, e.g., Medicaid and SCHIP
eligibility case records used for
eligibility reviews and working papers
already available through the MEQC
program, and that States’ systems of
recordkeeping have become
technologically sophisticated through
computer programming, we estimate
that this recordkeeping requirement
under the PERM program does not
present any additional burden on States.
Also, this requirement is similar to
current SCHIP regulations at §457.226
that require States to maintain an
accounting system and supporting fiscal
records to ensure that claims for Federal
funds are in accord with applicable
Federal requirements and to retain
records for 3 years from the date of
submission of a final expenditure report
or beyond 3 years if audit findings have
not been resolved. Since States are
already required to maintain records
under SCHIP, we estimate that this
requirement for the PERM program does
not present an additional burden to
States.

If you comment on these information
collection and recordkeeping
requirements, please mail copies
directly to the following:

Centers for Medicare & Medicaid
Services, Office of Strategic Operations
and Regulatory Affairs, Regulations
Development and Issuances Group,
Attn: Melissa Musotto, Room C5-14-03,
7500 Security Boulevard, Baltimore, MD
21244-1850; and

Office of Information and Regulatory
Affairs, Office of Management and

Budget, Room 10235, New Executive
Office Building, Washington, DC 20503,
Attn: Christopher Martin, CMS Desk
Officer.

Comments submitted to OMB may
also be e-mailed to the following
address: e-mail:
Christopher_Martin@omb.eop.gov; or
faxed to OMB at (202) 395—6974.

IV. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the major comments in the
preamble to that document.

V. Regulatory Impact Statement

[If you choose to comment on issues in
this section, please include the caption
“Regulatory Impact Statement” at the
beginning of your comments.]

A. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), and Executive Order 13132.

Executive Order 12866 (as amended
by Executive Order 13258, which
merely reassigns responsibility of
duties) directs agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
(3100 million or more in any 1 year).

Based upon the cost efficiency study
from States participating in the second
year of the PAM research and
demonstration project from which the
PERM methodology was developed and
pilot tested, we estimate that the average
cost, based on an average of 1,000
claims, would be as follows: $570 per
eligibility review, $300 per claims
review (data processing and medical
review), and $155 standard
administrative cost. Based on these
figures, we estimate that the total annual
State and Federal costs to conduct

PERM would range from $1 to $2
million. Therefore, we have determined
that the proposed rule would not exceed
the annual $100 million threshold
impact criterion. Therefore, an impact
analysis is not required under E.O.
12866.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million in any 1 year.
Individuals and States are not included
in the definition of a small entity. The
proposed rule would require State
governments to estimate payment error
in Medicaid and SCHIP using the PERM
methodology. State governments are not
defined as small entities in the RFA.
Therefore, an impact analysis is not
required under the RFA.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds.

The proposed rule applies to State
governments and does not apply to
small rural hospitals. Therefore, an
impact analysis is not required under
section 1102(b) of the Social Security
Act.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million.

As discussed previously, based upon
preliminary cost estimates from State
participation in the second year of the
PAM research and demonstration
project from which the PERM
methodology was developed and pilot
tested, we have estimated that the total
computable (State and Federal) cost will
range from $1 to $2 million to operate
PERM annually. Therefore, we have
determined that the proposed rule
would not result in expenditures by
State, local, or tribal governments, in the
aggregate, or by the private sector that
exceed the annual $110 million
threshold impact criterion. Therefore,
an impact analysis is not required under
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section 202 of the Unfunded Mandates
Reform Act of 1995.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.

The proposed rule would require
States to produce payment error rate
estimates using the PERM methodology.
The two major cost factors for each State
implementing the PERM methodology
are the medical review of the sampled
claims and the eligibility verification of
the beneficiaries associated with the
sampled claims. States must conduct
medical review of the sampled claims
with participation from nurse level staff.
States must also conduct field visits to
obtain documentation and interview
beneficiaries, if necessary, in order to
verify eligibility. The labor costs and
travel costs associated with these staff
would vary by State. These costs are
also driven by the size of the claims
sample that would vary by State, which
we estimate to be 800 to 1,200 per
program. Other less significant expenses
incurred by States include both the cost
of program administration and the cost
of professional staff to draw the sample,
estimate the payment error rate, and
produce reports. We estimate the total
computable (State and Federal) cost,
based on an average of 1,000 claims,
will be an average of $870,000 to
conduct the reviews and $155,000 in
administrative expenses for a total range
of $1 to $2 million.

Preliminary cost estimates were based
on a cost analysis of States’ participating
in the research and demonstration
project from which the PERM
methodology was developed and pilot
tested. From this analysis, we estimate
that States should be able to conduct
PERM annually for between $1 to $2
million, with most States at the lower
end of that range, which includes the
applicable Medicaid and SCHIP Federal
match.

This proposed rule is intended to
produce savings for the States. These
savings would result from actions taken
by the States to address error causes
identified in the claims processing
system and other program areas, as
appropriate. These savings cannot be
estimated until after each State has
conducted PERM for successive years in
order that reductions in payment error
rates can be reported and potential
savings to the State can be estimated.

B. Anticipated Effects

The State may request that medical
providers supply medical records or
other similar documentation that verify
the provision of medical services to a
beneficiary, for a paid or denied
Medicaid or SCHIP claim that was
sampled and reviewed for payment
error as part of PERM. This action
would not have a significant cost impact
on medical providers.

C. Alternatives Considered

The PERM methodology has been
designed to promote savings for the
Medicaid and SCHIP programs by
reducing payment error. We would like
to solicit comments on how to
implement the PERM methodology at
the State level in a manner that ensures
independence and minimizes conflicts
of interest.

The PERM methodology has been
developed and pilot tested with
extensive collaboration from
participating States during a 3-year
research and demonstration project.
Alternatives were considered and pilot
tested during the research and
demonstration project period. We
considered having CMS or a contractor
use the PERM methodology to construct
national improper payment estimates
annually for Medicaid and SCHIP. We
rejected this approach because no single
Federal entity or contractor is expert in
the unique eligibility, service, coverage,
and reimbursement policies of every
State. Also, in State-administered
programs like Medicaid and SCHIP, the
State itself must identify error causes,
based on PERM reviews, and take
actions to reduce the level of improper
payments.

We considered a process for
estimating improper payments in both
Medicaid and SCHIP through a rotation
process whereby each State would
participate in a sample and review of
claims for each program once every 3
years. This was rejected because of
concern that excluding some States from
the sampling frame in a given year may
bias the national estimate.

Randomly sampling States each year
to produce a national estimate was also
considered. It was rejected because it
would not provide an estimate for each
State on a systematic basis.
Consequently, CMS would not be able
to routinely monitor individual State
progress and provide technical
assistance to achieve error reduction.

The draft final specifications of the
methodology have been developed in
collaboration with the participating
States. The methodology has also been
designed to minimize costs to the States

and to be in compliance with the
requirements of the Improper Payments
Information Act of 2002 and the related
guidance from the Office of
Management and Budget.

In accordance with E.O. 12866, this
proposed rule was reviewed by the
Office of Management and Budget.

List of Subjects

42 CFR Part 431

Grant programs—health, Health
facilities, Medicaid, Privacy, Reporting
and recordkeeping requirements.

42 CFR Part 457

Administrative practice and
procedure, Grant programs—health,
Health insurance, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services proposes to amend
42 CFR chapter IV as set forth below:

PART 431—STATE ORGANIZATION
AND GENERAL ADMINISTRATION

1. The authority citation for part 431
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2. Part 431 is amended by adding new
subpart Q to read as set forth below:

Subpart Q—Requirements for Estimating
Improper Payments in Medicaid and SCHIP

Sec.
431.950 Purpose.

Review and Sample Procedures for
Estimating Improper Payments in Medicaid
and SCHIP

431.954
431.958
431.962
431.966
431.970
431.974
431.978

Basis and scope.

Definitions.

State plan requirements.

Protection of recipient rights.

Payment error rate.

Basic elements of PERM.

Sampling procedures.

431.982 Review procedures.

431.986 Review for capitated payments and
premium payments.

Reporting and Recordkeeping Requirements
and Recoveries
431.990 Reporting requirements and

recordkeeping.
431.1002 Recoveries.

Subpart Q—Requirements for Estimating
Improper Payments in Medicaid and SCHIP

§431.950 Purpose.

This subpart requires States to
annually estimate total improper
payments and produce payment error
rates in Medicaid and SCHIP using the
Payment Error Rate Measurement
(PERM) methodology and to provide
these estimates to the Secretary by June
1 for the purpose of HHS developing a
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national estimate of improper payments
in those programs. In conducting
medical records reviews and eligibility
reviews, States must adhere to the
requirements of protection of recipients’
rights including those in § 435.901 and
§435.902 of this chapter.

Review and Sample Procedures for
Estimating Improper Payments in
Medicaid and SCHIP

§431.954 Basis and scope.

(a) Basis. The statutory bases for this
subpart are sections 1102, 1902(a)(6),
and 2107(b)(1) of the Act, which contain
the Secretary’s general rulemaking
authority and obligate States to provide
information, as the Secretary may
require, to monitor program
performance. In addition, this rule
supports the Improper Payments
Information Act of 2002, which requires
Federal agencies to annually review and
identify those programs and activities
that may be susceptible to significant
erroneous payments, estimate the
amount of improper payments, and
report those estimates to the Congress
and, if necessary, submit a report on
actions the agency is taking to reduce
erroneous payments.

(b) Scope. This subpart requires States
under the statutory provisions in
paragraph (a) of this section to estimate
improper payments using the PERM
methodology annually in the Medicaid
and SCHIP programs. The States are
further required to submit payment
error rates annually to the Secretary for
the purpose of calculating a national
level payment error rate.

§431.958 Definitions and use of terms.

Adjustments to claims means that
adjustments to claims are not included
in the universe from which sampled
claims/line items are drawn. However,
all adjustments to a sampled claim that
occur within 60 calendar days after the
payment adjudication date would be
included in the review of the sampled
claim.

Improper payment means any
payment that should not have been
made or that was made in an incorrect
amount (including overpayments and
underpayments) under statutory,
contractual, administrative, or other
legally applicable requirements; and
includes any payment to an ineligible
recipient, any payment for an ineligible
service, any duplicate payment, any
payment for services not received, and
any payment that does not account for
credits or applicable discounts.

Payment means any payment to a
provider, insurer, or managed care
organization for a Medicaid or SCHIP

recipient for which there is Medicaid or
SCHIP Federal financial participation.

Payment error rate means an annual
estimate of improper payments made
under Medicaid and SCHIP equal to the
sum of the overpayments (including
payments to ineligible recipients) and
underpayments, that is, the absolute
value, expressed as a percentage of total
payments made over the sampling
period.

Payment error rate change means the
percentage point change in the payment
error rate from 1 year to the next year.

PERM stands for Payment Error Rate
Measurement.

Precision level means an estimate that
is within +/— 3 percentage points of the
true population payment error rate with
95 percent confidence for the Medicaid
program and for the SCHIP program,
and within +/—4 percentage points of
the true population payment error rate
with 90 percent confidence for each fee-
for-service component and managed
care component in the Medicaid
program and the SCHIP program.
Sample sizes for each component
should be sufficient to achieve the
required precision level for Medicaid
and SCHIP when the components are
combined into a program estimate. If the
State’s Medicaid or SCHIP program
consists of only one component, the
precision level as defined for the
Medicaid and SCHIP programs applies.

Sampling period means the sampling
period is October 1 through September
30.

Sampling unit means the individually
priced service line item drawn from the
universe, whether paid or denied. On
claims with multiple line items that are
not individually priced, the claim is the
sampling unit. Capitation payments or
premium payments are considered line
items for the purpose of sampling,
reviewing, and calculating an error rate.

Total estimated improper payments
means the estimate of the combined
total amount of Federal and State
improper payments as projected to the
universe.

Universe means the entirety of all
paid and denied claims/line items
submitted by providers, insurers, and
managed care organizations that were
received and processed for Medicaid or
SCHIP payment during the sampling
period. The Medicaid universe consists
of all claims/line items, including
capitated payments or premium
payments, for which the State claimed
title XIX Federal funds or would have
claimed title XIX Federal funds if the
claim had not been denied. The SCHIP
universe consists of all claims/line
items, including capitated payments or
premium payments, whether made

under a Medicaid expansion or separate
child health program for which the State
claimed title XXI Federal funds or
would have claimed title XXI Federal
funds if the claim had not been denied.
Provider, insurer, and managed care
organization claims that were
adjudicated but for which no payment
was made are included in the
appropriate universe (Medicaid or
SCHIP). Claims that cannot be processed
and adjudicated for payment are not
included in the universe. Within
Medicaid and within SCHIP, fee-for-
service payments and managed care
payments will be considered separately
for the purpose of sampling.

§431.962 State plan requirements.

The State plan must—

(a) Provide for estimating the payment
error rate in both Medicaid and SCHIP
and the respective fee-for-service and
managed care components, as
applicable; and

(b) Submit payment error rate
estimates in both Medicaid and SCHIP
to the Secretary by June 1 annually for
the purpose of HHS reporting a national
payment error rate for these programs.

§431.966 Protection of recipient rights.

State collection and review of
documentation for the purpose of
conducting payment error rate
measurement must be done in a manner
that is consistent with the rights of
recipients including those required
under §435.901 and § 435.902.

§431.970 Payment error rate.

(a) States must submit to the Secretary
payment error rates for both Medicaid
and SCHIP annually.

(b) Payment error rates are estimated
based upon the documentation review
of a random monthly sample of paid
and denied claims/line items drawn
from the universe of claims from each
program.

(c) The payment error rate estimate
must meet the required precision level,
as defined in §431.958, in each program
and component.

§431.974 Basic elements of PERM.

(a) States must estimate improper
Medicaid and SCHIP payments through
a review of randomly selected claims.

(b) States must take actions in their
Medicaid and SCHIP programs to
address causes of errors identified
through the claims reviews.

(c) States must submit an Annual
PERM Report to CMS by June 1
following the sample year. The Annual
PERM Report must detail the causes of
error (identified through the PERM
claims reviews) that result in improper
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payments and specify actions to be
taken to address the error causes and to
reduce the level of improper payments.

§431.978 Sampling procedures.

(a) States must draw a statistically
valid random sample from the Medicaid
universe and the SCHIP universe, as
defined in § 431.958, that is of sufficient
size to ensure that it meets the required
precision level for each program and
component as defined in 431.958.

(b) The sample must be drawn
monthly throughout the annual
sampling period.

(c) For a State with both a fee-for-
service and managed care component to
its Medicaid and/or SCHIP program, a
sample stratified between these
components must be drawn for each
program. Component sample sizes must
be sufficient, when combined, to meet
the Medicaid and SCHIP program level
precision requirements.

(d) States must submit a sampling
plan to CMS for approval 30 days before
the beginning of the sample period and
must receive approval of the plan before
implementation. If a plan is unchanged
from a previous period, the State is not
required to resubmit the plan for
approval.

(e) States must make minor updates
and adjustments to the plan due to
fluctuations in the universe as
enrollment numbers change that results
in appropriate sample sizes. States are
not required to obtain CMS approval for
these minor changes.

§431.982 Review procedures.

(a) Fee-for-service line items. The
review of fee-for-service line items,
including adjustments to claims that
occur within 60 calendar days after the
payment adjudication date, must consist
of three parts:

(1) Processing Validation. At
minimum, review the claim to
determine if it is—

(i) A duplicate item (claim);

(ii) A non-covered service;

(iii) A service covered by an HMO
(that is, the beneficiary is enrolled in a
managed care organization that should
have covered the service);

(iv) Subject to third party liability
payment;

(v) An invalid price;

(vi) A logic edit (for example,
incompatibility between gender and
procedure); or

(vii) A data entry (clerical) error.

(2) Eligibility reviews. The eligibility
reviews for States are as follows:

(i) In a State that confers Medicaid or
SCHIP eligibility on a month-to-month
basis, the review must verify that the
beneficiary was eligible for the

Medicaid or SCHIP program during the
month the service was received by
applying the State’s policies and
procedures in effect during that month.

(ii) In a State with day-specific
Medicaid or SCHIP eligibility, the
review must verify that the beneficiary
was eligible for the Medicaid or SCHIP
program on the date the service was
received by applying the State’s policies
and procedures in effect on that date.

(iii) The eligibility verification review
must follow the procedures established
by Medicaid Eligibility Quality Control,
as set forth in §431.812(e)(1) through
(e)(4), except that States must not apply
the administrative period. In-person
interviews are optional unless
verification of eligibility cannot be made
based on the case record review and
appropriate documentation or collateral
contacts.

(iv) In States with agreements with
the Social Security Administration
under section 1634 of the Act, the State
must verify Medicaid eligibility by
confirming, through the State Data
Exchange, that the beneficiary was a
Supplemental Security Income (SSI)
cash recipient for the month or the date
the Medicaid service was received.

(v) States must take appropriate action
on individual error cases that could
affect eligibility.

(3) Medical review. States may request
medical records by mail. The medical
review must, at a minimum, include
review of—

(i) The guidelines and policy related
to the claim;

(ii) Medical record documentation;

(iii) Medical necessity; and

(iv) Coding accuracy.

(b) [Reserved]

§431.986 Review for capitated payments
and premium payments.

(a) The eligibility review of recipients
on whose behalf a capitated payment or
premium was paid is the same as that
for recipients for fee-for-service claims.

(b) The review must verify that the
recipient was eligible for and actually
enrolled in the particular health care
plan for which the premium or
capitation payment was made. If the
plan includes a capitation payment or
premium that varies depending upon
the characteristics of the recipient, the
review must verify that the precise
capitated payment or premium payment
was accurate for that recipient.

(c) Processing validation. Each line
item would be reviewed to validate that
it was processed correctly, based on the
information that is on the claim. At a
minimum, the claim is reviewed to
determine if it is—

(1) A duplicate item (claim);

(2) A non-covered service;

(3) A service covered by an HMO (that
is, the beneficiary is enrolled in a
managed care organization that should
have covered the service);

(4) Subject to third party liability
payment;

(5) An invalid price;

(6) A logic edit (for example,
incompatibility between gender and
procedure); or

(7) A data entry (clerical error).

(d) Medical records review is not
required as part of the review of
capitated payments.

(e) The claims review includes
adjustments to claims that occur within
60 calendar days after the payment
adjudication date.

Reporting and Recordkeeping
Requirements and Recoveries

§431.990 Reporting requirements and
recordkeeping.

(a) States must annually report total
estimated improper payments and
payment error rates to the Secretary by
June 1 following the close of the
sampling period.

(b) States must submit an Annual
PERM Report to CMS by June 1
following the close of the sample
period. The report must list the errors
which the State identified in its review
(and identify which amounts were
overpayments, underpayments, and
payments for ineligible individuals/
services), explain the causes of the
errors and explain the actions it will
take to address those errors and to
reduce the level of improper payments.

(c) States must retain documentation
to support the testing and statistical
calculation of the Medicaid and SCHIP
error rate estimates, particularly
statistical, fiscal, and other records
necessary for reporting and
accountability as required by the
Secretary.

(d) States must maintain and permit
ready access and use of all official
records used for purposes of the PERM
Report, including but not limited to the
eligibility case records, review
materials, working papers, reports,
sampling plans, and statistical data and
all other documentation needed to
support the State’s Medicaid and SCHIP
error rates. These records may be used
for Federal re-review or audits by the
Department of Health and Human
Services, HHS Office of the Inspector
General and the Government
Accountability Office.

(e) States must retain these records for
3 years from the date of submission of
a final expenditure report or beyond 3
years if audit findings have not been
resolved.
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§431.1002 Recoveries.

States must return to CMS the Federal
share of overpayments identified in the
sampled claims reviewed for data
processing and medical necessity within
60 days in accordance with section
1903(d)(2) of the Act and related
regulations at part 433, subpart F of this
chapter. Payments based on erroneous
eligibility determinations are exempt
from this provision because they are
addressed under section 1903(u) of the
Act and related regulations at part 431,
subpart P of this chapter.

SUBCHAPTER D—STATE CHILDREN’S
HEALTH INSURANCE PROGRAM

PART 457—ALLOTMENTS AND
GRANTS TO STATES

Subpart G—Strategic Planning,
Reporting, and Evaluation

3. The authority citation for part 457
continues to read as follows:

Authority: Section 1102 of the Social
Security Act (42 U.S.C. 1302).

2. Section 457.720 is revised to read
as follows:

§457.720 State plan requirement: State
assurance regarding data collection,
records, and report.

A State plan must include an
assurance that the State collects data,
maintains records, and furnishes reports
to the Secretary, at the times and in the
standardized format the Secretary may
require to enable the Secretary to
monitor State program administration
and compliance and to evaluate and
compare the effectiveness of State plans
under title XXI. This includes collection
of data and reporting as required under
§431.950 through §431.1002 of this
chapter.

(Catalog of Federal Domestic Assistance
Program No. 93.767, State Children’s
Insurance Program)

Dated: January 8, 2004.
Dennis G. Smith,
Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: May 20, 2004.
Tommy G. Thompson,
Secretary.
[FR Doc. 04-19603 Filed 8—26—04; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 2 and 101

[FCC 04-78; ET Docket No. 95-183; RM-
8553; PP Docket No. 93—-253]

37.0-38.6 GHz and 38.6-40.0 GHz
Bands—Competitive Bidding

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission proposes to amend the
rules for fixed, point-to-point
microwave service in the 38.6—40.0 GHz
(“39 GHz”) band, and to adopt a
conforming set of new rules for the
virtually unused 37.0-38.6 GHz (37
GHz”’) band in order to allow for the
expansion of 39 GHz type service. In
this Third Notice of Propose Rule
Making, (Third NPRM), we propose
service rules for the 37 GHz and also for
the 42.0-42.5 GHz (‘42 GHz”) (‘37/42
GHz”) bands that would substantially
conform to the rules adopted for the 39
GHz band in the Report and Order and
Second Notice of Proposed Rule Making
and the Second Report and Order in this
proceeding. Our goal is to establish a
flexible regulatory and licensing
framework that would promote seamless
deployment of a host of services and
technologies in the 37 GHz and 42 GHz
bands. We seek to enhance
opportunities for deployment of
broadband wireless services, foster
effective competition, promote
innovation and further our efforts for
consistent rule application regarding
broadband wireless services.

DATES: Comments are due on or before
October 26, 2004, and reply comments
are due to be filed by November 26,
2004. Written comments on the
Paperwork Reduction Act proposed
information collection requirements
must be submitted by the public, Office
of Management and Budget (OMB), and
other interested parties on or before
October 26, 2004.

ADDRESSES: In addition to filing
comments with the Secretary, a copy of
any comments on the Paperwork
Reduction Act information collection
requirements contained herein should
be submitted to Judith B. Herman,
Federal Communications Commission,
Room 1-C804, 445 12th Street, SW.,
Washington, DC 20554, or via the
Internet to Judith-B.Herman@fcc.gov,
and to Kristy L. LaLonde, OMB Desk
Officer, Room 10234 NEOB, 725 17th
Street, NW., Washington, DC 20503, via
the Internet to Kristy_L.

LaLonde@omb.eop.gov, or via fax at
(202) 395-5167.

FOR FURTHER INFORMATION CONTACT:
Charles Oliver (legal) or Michael Pollak
(engineering), Wireless
Telecommunications Bureau, (202) 418—
2487. For additional information
concerning the Paperwork Reduction
Act information collection requirements
contained in this document, contact
Judith B. Herman at (202) 418—-0214, or
via the Internet at Judith-
B.Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
NPRM, released on May 5, 2004, (FCC
04-78). The full text of the Third NPRM
is available for inspection and copying
during normal business hours in the
FCC Reference Center, Room CY-A257,
445 12th St., SW., Washington DC
20554. The complete text may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing Inc., (BCPI), Portals II, 445 12th
St., SW., Room CY-B402, Washington
DC. Additionally, the complete item is
available on the Commission’s Web site
at http://www.fcc.gov/wtb.

I. Summary of Notice of Proposed
Rulemaking

1. In the Notice of Proposed Rule
Making and Order that initiated the
above-captioned proceeding in 1995, we
proposed to amend the rules for fixed,
point-to-point microwave service in the
38.6—40.0 GHz (‘39 GHz”’) band, and to
adopt a conforming set of new rules for
the virtually unused 37.0-38.6 GHz (37
GHz”) band in order to allow for the
expansion of 39 GHz-type service. In
this Third NPRM, we propose service
rules for the 37 GHz and also for the
42.0-42.5 GHz (“42 GHz”) (“37/42
GHz”’) bands that would substantially
conform to the rules adopted for the 39
GHz band in the Report and Order and
Second Notice of Proposed Rule Making
and the Second Report and Order in this
proceeding. We recognize, however, that
conditions have changed considerably
over the past few years, and we are
willing to consider alternatives if
commenters demonstrate that a different
regulatory framework would be more
appropriate for the 37/42 GHz bands.
Our goal is to establish a flexible
regulatory and licensing framework that
would promote seamless deployment of
a host of services and technologies in
the 37 GHz and 42 GHz bands. We seek
to enhance opportunities for
deployment of broadband wireless
services, foster effective competition,
promote innovation and further our
efforts for consistent rule application
regarding broadband wireless services.
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2. Significant changes in spectrum
allocations, technology, and market
conditions have occurred since the
adoption of the 39 GHz rules and
auction. Consequently, we invite
comments on all of the unresolved
issues in this proceeding. We do not
seek comment on issues that were
decided in the allocation item in the
Second Report and Order, 63 FR 3075,
(January 21, 1998), such as the soft
segmentation of the frequency bands for
satellite and terrestrial services.
Accordingly, we seek comment on
proposed 37/42 GHz band service rules
that are affected by these proposed
changes, and in one case we propose to
apply these rules to the 39 GHz band as
well. Specifically:

e We propose to license the 37/42
GHz bands on a geographic basis using
Economic Areas (EAs ), consistent with
the licensing scheme adopted for the 39
GHz band, but we invite comment on
alternative approaches as well.
Specifically, we invite comment on the
possibility of authorizing service using
a first-in-time site registration process.

e We propose to permit point-to-
point, point-to-multipoint, and future
mobile operations.

e We propose to adopt a “‘substantial
service” build-out requirement if the
band is licensed using EA licenses, but
we invite comment on alternative build-
out requirements if we adopt a different
licensing scheme.

e We propose technical rules
designed to provide licensees with
operational flexibility.

e We propose to permit 37/42 GHz
band licensees to partition and
disaggregate spectrum if the band is
licensed by EAs.

e We seek comment on whether to
adopt a channeling plan for the 37/42
GHz bands, and, if so, what plan to
propose.

e We propose to require coordination
whenever and wherever facilities have
optical radio line-of-sight into another
licensee’s geographic area or registered
site license.

e We seek comment on the
appropriate coordination method to
employ between adjacent licensees and
with the Federal government. We
propose to apply these changes to the 39
GHz band as well as the 37/42 GHz
bands.

e If we license the bands by EAs
when awarding 37/42 GHz licenses, we
propose to use the competitive bidding
procedures set out in part 1, subpart Q
of our rules.

Procedural Matters
Paperwork Reduction Analysis
A. Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act (“RFA”) of 1980, the
Commission has prepared an Initial
Regulatory Flexibility Analysis
(“IRFA”), with respect to this Third
Notice of Proposed Rule Making, of the
possible significant economic impact on
small entities of the policies and rules
proposed in this document. The IRFA is
set out further. We request written
public comment on the IRFA.
Comments must be filed in accordance
with the same filing deadlines as
comments filed in this rulemaking
proceeding and must have a separate
and distinct heading designating them
as responses to the Initial Regulatory
Flexibility Analysis.

B. Paperwork Reduction Analysis

This document contains proposed
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to comment on the information
collection requirements contained in
this document, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due October 26, 2004.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), we seek specific comment on
how we might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

OMB Control Number: 3060—0690.

Title: Amendment of the
Commission’s Rules Regarding the 37.0—
38.6 GHz and 38.6—40.0 GHz Bands,
Third Notice of Proposed Rulemaking.

Form No.: N/A.

Type of Review: Revision a currently
approved collection.

Respondents: Business or other for-
profit, not-for-profit institutions, Federal

government, and State, local or tribal
government.

Number of Respondents: 10,000.

Estimated Time Per Response: .5—11
hours.

Frequency of Response: Every 10
years.

Total Annual Burden: 169,626 hours.

Total Annual Costs: $55,000,000.

Needs and Uses: The Commission
proposes to issue geographic area
licenses for the 37.0-38.6 GHz band, or
in the alternative, seeks comment on the
possibility of using a first-come, first-
served link-by-link registration
approach comparable to the regulations
that the Commission recently applied to
the 70/80/90 GHz Report and Order. In
that proceeding, the Commission
decided to issue non-exclusive
nationwide licenses conditioned upon
site and path-specific coordination
wherein many service providers would
engineer their systems to operate in
close proximity, without causing mutual
interference. In order to facilitate such
coordination, the Commission adopted
non-interference requirements and
required all licensees to register their
facilities in a database accessible to
other licensees on a first-come, first-
served basis. Although the Commission
determined not to impose a limit to the
number of non-exclusive nationwide
licenses, licensees would be required to
construct individual links within 12
months after registering them.

C. Ex Parte Presentations

1. For purposes of this permit-but-
disclose notice and comment
rulemaking proceeding, members of the
public are advised that ex parte
presentations are permitted, provided
they are disclosed under the
Commission’s rules.

D. Comment Dates

1. Pursuant to §§1.415 and 1.419 of
the Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments on or before September 27,
2004, and reply comments on or before
October 12, 2004. Comments may be
filed using the Commission’s Electronic
Comment Filing System (“ECFS”) or by
filing paper copies.

2. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, i.e., PP Docket No. 93-253,
however, commenters must transmit
one electronic copy of the comments to
each docket or rulemaking number
referenced in the caption. In completing



52634

Federal Register/Vol. 69, No. 166 /Friday, August 27, 2004 /Proposed Rules

the transmittal screen, commenters
should include their full name, Postal
Service mailing address, and the
applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, ‘‘get form <your e-mail
address>.” A sample form and
directions will be sent in reply. Parties
who choose to file by paper must file an
original and four copies of each filing.
If more than one docket or rulemaking
number appears in the caption of this
proceeding, commenters must submit
two additional copies for each
additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). The Commission’s contractor,
Natek, Inc., will receive hand-delivered
or messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capitol Heights, MD 20743. U.S.
Postal Service first-class mail, Express
Mail, and Priority Mail should be
addressed to 445 12th Street, SW,
Washington, DC 20554. All filings must
be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

E. Further Information

1. For further information concerning
this rulemaking proceeding, contact
Charles Oliver (legal) or Michael Pollak
(engineering) at (202) 418-2487, TTY
(202) 418-7233, Wireless
Telecommunications Bureau, Federal
Communications Commission,
Washington, DC 20554.

2. Alternative formats (computer
diskette, large print, audio cassette, and
Braille) are available to persons with
disabilities by contacting Brian Millin at
(202) 418-7426, TTY (202) 418-7365, or
via e-mail to bmillin@fcc.gov. This
Notice of Proposed Rulemaking can be
downloaded at http://www.fcc.gov/
Wireless/Orders/2003/.

IL. Initial Regulatory Flexibility
Analysis

4. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this present Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities by
the policies and rules proposed in this
Third NPRM. Written public comments
are requested on this IRFA. Comments
must be identified as responses to the
IRFA and must be filed by the deadlines
for comments on this Third NPRM
provided in Section IV, (Procedural
Matters), of the item. The Commission
will send a copy of the Third NPRM,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. In addition,
the Third NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

A. Need for, and Objectives of, the Third
NPRM

5. This rulemaking action is being
undertaken to propose a licensing plan,
a channeling plan, certain technical
rules, and competitive bidding
procedures for the 37.0-38.6 and 42.0—
42.5 (“37/42”’) GHz spectrum bands.
Currently, there are no such rules in
place for these bands. Our objective is
to facilitate spectrum aggregation,
equipment development and service
planning, and otherwise to create rules
that will maximize efficient use of these
bands, and that are in the public
interest. We note specifically that, as
described below, we propose to provide
bidding credits to small and very small
businesses.

B. Legal Basis for Proposed Rules

6. The proposed action is authorized
under Sections 1, 4(i), 7, 301, 303, 308
and 309(j) of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i),
157, 301, 303, 308, 309(j).

C. Description and Estimate of the Small
Entities to Which Rules Will Apply

7. The RFA requires that an initial
regulatory flexibility analysis be
prepared for notice and comment
rulemaking proceedings, unless the
Agency certifies that “the rule will not,
if promulgated, have a significant
impact on a substantial number of small
entities. The RFA generally defines the
term “‘small entity”” as having the same
meaning as the terms “small business,”
“small organization,” and ‘“‘small
governmental jurisdiction.” In addition,
the term ““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.

A “small business concern” is one
which: (i) Is independently owned and
operated; (ii) is not dominant in its field
of operation; and (iii) satisfies any
additional criteria established by the
Small Business Administration (SBA). A
small organization is generally “any not-
for-profit enterprise which is
independently owned and operated and
is not dominant in its field.” This IRFA
describes and estimates the number of
small entity licensees that may be
affected if the proposals in this Third
NPRM are adopted.

8. When identifying small entities that
could choose to participate in an
auction and be affected by our new
rules, we provide information
describing auctions results, including
the number of small entities that are
winning bidders. We note, however,
that the number of winning bidders that
qualify as small businesses at the close
of an auction does not necessarily
reflect the total number of small entities
currently in a particular service. The
Commission does not generally require,
post-auction, that applicants provide
business size information, except in the
context of an assignment or transfer of
control application where unjust
enrichment issues are implicated.
Consequently, to assist the Commission
in analyzing the total number of
potentially affected small entities, we
request commenters to estimate the
number of small entities that may be
affected by any rule changes resulting
from this Third NPRM.

National Figures

9. Small Businesses. Nationwide,
there are a total of 22.4 million small
businesses, according to SBA data.

10. Small Organizations. Nationwide,
there are approximately 1.6 million
small organizations.

11. Small Governmental Jurisdictions.
The term ““small governmental
jurisdiction” is defined as ‘“governments
of cities, towns, townships, villages,
school districts, or special districts, with
a population of less than fifty
thousand.” As of 1997, there were
approximately 87,453 governmental
jurisdictions in the United States. This
number includes 39,044 county
governments, municipalities, and
townships, of which 37,546
(approximately 96.2%) have
populations of fewer than 50,000, and of
which 1,498 have populations of 50,000
or more. Thus, we estimate the number
of small governmental jurisdictions
overall to be 84,098 or fewer.

Wireless Service Providers

12. The SBA has developed a small
business size standard for wireless small
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businesses within the two separate
categories of Paging and Cellular and
Other Wireless Telecommunications.
Under both SBA categories, a wireless
business is small if it has 1,500 or fewer
employees. According to Commission
data, 1,387 companies reported that
they were engaged in the provision of
wireless service. Of these 1,387
companies, an estimated 945 have 442
or fewer employees and 586 have more
than 1,500 employees. Consequently,
the Commission estimates that most
wireless service providers are small
entities that may be affected by the rules
and policies adopted herein.

39 GHz Service

13. The Commission created a special
small business size standard for 39 GHz
licenses “‘an entity that has average
gross revenues of $40 million or less in
the three previous calendar years. An
additional size standard for “very small
business” is: an entity that, together
with affiliates, has average gross
revenues of not more than $15 million
for the preceding three calendar years.
The SBA has approved these small
business size standards. The auction of
the 2,173 39 GHz licenses began on
April 12, 2000 and closed on May 8,
2000. The 18 bidders who claimed small
business status won 849 licenses.
Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by the rules and polices
proposed herein.

D. Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements

14. Generally, all applicants are
required to seek authorizations to
construct and operate and to adhere to
the technical criteria set out in the final
rules. However, this Third NPRM
proposes service rules and auction rules
for the 37.0-38.6 GHz band and the
42.0—42.5 GHz band (““37/42 GHz
bands”) either by a geographic area
licensing approach or the first-come,
first-served link-by-link registration
approach, in order to coordinate
spectrum use that will affect reporting,
recordkeeping and other compliance
requirements. Each of these changes is
described below:

15. The Third NPRM proposes to
require users in the 37/42 GHz bands to
coordinate procedures with the National
Telecommunications and Information
Administration (NTIA) in negotiations
with non-Government and Government
stations in the band and that these
negotiations would apply the
geographic area licensing regulatory
framework. However, independent of

the licensing approach the Commission
chooses, the basic coordination
procedures with NTIA will be the same
because they are based on a site-by-site
method, consistent with Section IV(6) of
the Memorandum of Understanding
(MOU) between the Commission and
NTIA dated January 31, 2003, wherein
the Commission and NTIA would
maintain current lists of authorized
frequency assignments on the ULS and
the Government Master File (GMF) and
exchange information as appropriate to
coordinate spectrum use. Also, the site-
based coordination procedures
proposed here involve coordination
between the Interdepartment Radio
Advisory Committee (IRAC),
Commission licensees, and Government
agencies through the Commission,
which represents the non-Government
facilities, and the NTIA, which
represents the Government agencies.
Problems would be referred by the
Commission back to its licensees/
applicants and by the NTIA to
Government agencies for resolution.

16. The Third NPRM proposes to
require non-Government operators/
licensees in the 37.0-38.6 GHz
frequency band to maintain databases of
their fixed stations, including sufficient
data for other licensees, coordinators,
and the Government to make a
determination of potential interference.
Non-Government licensees would have
the option of maintaining their own
databases for their facilities or of
selecting third-party database managers,
frequency coordinators, or other entities
to maintain their database of facilities.
The database manager would be
responsible to the licensee and would
share the technical data with the
Commission and other database
managers as needed for proper
coordination, and retain records of the
coordination agreements with other
parties. All coordination agreements
would remain in force in the event the
licensee transfers its license, partitions
its service area, or disaggregates its
spectrum, until new agreements are
reached.

17. The Third NPRM proposes to
require the non-Government operators/
licensees to make available all necessary
technical database information to the
Commission in a timely and convenient
manner sufficient for resolving
interference complaints with NTIA in
the event of disputes. The Third NPRM
also proposes to require non-
Government licensees to register their
technical data electronically into the
ULS for each station in their authorized
service areas in order to make available
accurate information with Government
facilities such as, the date of the initial

operating capability of each station,
specific information identifying the
station locations, technical operating
capabilities of the stations, and, if
known, whether the station has optical
line-of-site to another facility with
which it is being coordinated. This site-
based information would be entered
into the record of the area license in the
ULS database by electronically
registering notifications to the initial
Commission Form 601 using Schedule I,
but not more than twelve (12) months
before operations are scheduled to
begin. The Third NPRM also proposes
that notification and response for site-
by-site coordination for geographic area
licensees requires variations in the
general coordination procedures as
given in Section 101.103 of our rules.
The Third NPRM further proposes that
geographic area licensees must select
site frequencies within their assignment
blocks of spectrum and initiate the
coordination process by notifying the
other parties with whom they must
coordinate and that registrations of
licensee sites on Schedule I of Form 601
must include the licensees
determination of whether possible
optical line-of-site exists to relevant
(future) Government facilities. If it is
determined that optical line-of-site does
not exists, the applicant is required to
explain the determination. Coordination
involving existing and future
Government facilities would require
licensees and applicants to ensure that
their data is accurately reflected in ULS.
18. The Third NPRM also proposes
that licensees would be required to
follow existing practices and precedents
regarding fees associated with initial
licenses, and to file notifications in the
ULS to supply the technical information
needed to coordinate each station with
Government facilities. When revisions
to ULS are developed for adding the
capability to handle licensees in the
37.0-38.6 GHz band, the capability to
collect this additional site-based
information for notifications would be
added to the capability to handle
“initial”” auction winners as licensees.
19. The Third NPRM proposes to
conduct an auction of initial exclusive
area licenses in the 37/42 GHz band
which would be required to conform
with general competitive bidding rules
set out in part 1, subpart Q, of our rules,
substantially consistent with the
bidding procedures that have been
employed in previous auctions, and
specifically, rules governing competitive
bidding design, designated entities,
application and payment procedures,
reporting requirements, collusion
issues, and unjust enrichment. In this
connection, the Third NPRM also would
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require, pursuant to Section 309(j) of the
Communications Act, resolution of such
applications by competitive bidding.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

20. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following three alternatives (among
others): “(i) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (ii) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (iii) the
use of performance, rather than design,
standards; and (iv) an exemption from
coverage of the rule, or any part thereof,
for small entities.”

21. In the Third NPRM, we propose
service and auction rules for the 37/42
GHz bands in order to establish a
flexible regulatory and licensing
framework that would promote seamless
deployment of a host of services and
technologies. We seek comment on the
possibility of conducting an auction—
where applications are mutually
exclusive and issuing exclusive licenses
for the 37/42 GHz bands on a geographic
basis. We believe that our proposed
approach would provide a variety of
businesses with the opportunity to
participate in an auction of licenses in
this band and afford licensees
substantial flexibility for the provision
of services with varying capital costs.
We also believe that geographic area
licensees in these bands would be
presented with issues and costs similar
to those presented to 39 GHz band
licensees, including those involved in
developing markets, technologies, and
services. Smaller service areas make it
easier for small businesses to bid
successfully for licenses, but viable
businesses may require larger service
areas. We believe that the technical
rules that apply to the 39 GHz band
would also be appropriate for the 37/42
GHz bands, if we decide to adopt a
geographic area licensing approach. It
would be inappropriate to apply the 70/
80/90 GHz technical rules to the 37/42
GHz bands because the bands differ
significantly from each other. Because
the 37/42 GHz band has such a large
amount of spectrum, license portions of
these blocks by Economic Areas (EAs)
or other portions on a site-by-site basis
could be other alternatives. By using
this combined approach to licensing,
the Commission may address the needs

of large entities, as well as smaller
businesses, including public safety
entities. Therefore, we also seek
comment on the benefits of having some
spectrum licensed by geographic areas
and some spectrum licensed on a site-
by-site basis. As an alternative, we
could also pair some of the channels in
the 37.0-38.6 GHz portion with some of
the channels in the 42.0-42.5 GHz
portion or allocate channel sizes of 30
or 40 megahertz or even smaller.
Perhaps smaller channels might allow
for smaller businesses and private
entities to effectively compete for
spectrum needed for more limited
applications without needing to obtain
a larger amount of spectrum that would
require substantial outlays of initial
investment. We hope that these
alternatives, which might especially
affect small entity participation in the
auction, will be addressed by
commenters.

22. We note that if we adopt a
geographic area licensing framework,
we propose to permit 37/42 GHz
licensees to partition and disaggregate
spectrum freely within those bands.
These options tend to assist small
entities. For the geographic area
approach, we propose to allow
partitioning of any licensee-defined
service area, disaggregation of any
amount of spectrum and combined
partitioning and disaggregation. The
Third NPRM proposes to permit the 37/
42 GHz bands to partition and
disaggregate spectrum if the
Commission adopts a geographic area
licensing framework using EAs by
competitive bidding and through private
negotiation and agreement. Our Part 1
unjust enrichment provisions would
govern partitioning and disaggregation
arrangements involving licenses
authorized to small businesses afforded
a bidding credit, including those that
later elect to partition or disaggregate
their licenses to an entity that is not
eligible for the same bidding credit. In
addition, Section 309(j)(3)(B) of the
Communications Act provides that, in
establishing eligibility criteria and
bidding methodologies, the Commission
shall promote “economic opportunity
and competition * * * by avoiding
excessive concentration of licenses and
by disseminating licenses among a wide
variety of applicants, including small
businesses, rural telephone companies,
and businesses owned by members of
minority groups and women.” The
Commission concluded in the First
NPRM and Order, that it should make
partitioning and disaggregation
available to all 39 GHz licensees,
because these capabilities would

promote flexibility both in system
design and service, and encourage new
entrants into the market by creating
smaller, less capital-intensive service
areas that may be more accessible to
small entities.

23. In contrast, in the 70/80/90 GHz
Report and Order, the Commission
noted that the use of partitioning and
disaggregation is pertinent only in
geographic licensing settings, where the
licensee has exclusive use of a
particular area. It determined that its
decision to authorize the 70/80/90 GHz
bands on the basis of nationwide non-
exclusive licensing obviated the need
for partitioning and disaggregation. A
viable alternative to the geographic area
licensing approach would be to issue an
unlimited number of non-exclusive
nationwide licenses, with licensees
authorized to deploy point-to-point
“pencil beam” links on a first-come-
first-served basis. Thus, there will be no
need for partitioning and disaggregation
if we adopt a non-exclusive link-by-link
registration approach. We seek comment
on all of these proposals.

24. Also, as an alternative, and in the
interest of regulatory certainty, if we
adopt a geographic area licensing
structure, we propose to adopt a rule
specifically permitting spectrum
aggregation. The Commission has also
concluded that permitting aggregation of
channels might benefit the public
through efficiencies and flexibility in
the types of services this would allow,
and might provide for lower costs or
greater ability to compete with
established service providers with large
transmission capacity. We also propose
that 37/42 GHz licensees be allowed to
aggregate their spectrum in order to
provide greater flexibility of service. In
other services, the Commission has
adopted a rule expressly permitting
aggregation.

25. The Third NPRM proposes
competitive bidding procedures if we
license bands by EAs when awarding
37/42 GHz licensees set out in part 1,
subpart Q of our rules. Small businesses
that choose to participate in the
competitive bidding for these services
and utilize a bidding credit are required
to demonstrate that they meet the
criteria set out to qualify as small
businesses, as required under part 1,
subpart Q of the Commission’s rules, 47
CFR part 1, subpart Q. We believe that
the small business size standards and
corresponding bidding credits proposed
would provide a variety of businesses
with opportunities to participate in the
auction of licenses for the 37/42 GHz
band and afford licensees substantial
flexibility for the provision of services
with varying capital costs. We further
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propose to provide small businesses
with a bidding credit of fifteen percent
and very small businesses with a
bidding credit of twenty-five percent.
The bidding credits we propose here are
those set out in the standardized
schedule in part 1 of our rules. We also
seek comment on the use of these
standards and associated bidding credits
for applicants to be licensed in the 37/
42 GHz band, with particular focus on
the appropriate definitions of small and
very small businesses as they relate to
the size of the geographic area to be
covered and the spectrum allocated to
each license. In developing these
proposals, however, we acknowledge
the difficulty in accurately predicting
the market forces that will exist at the
time we license these frequencies. Thus,
our forecasts of types of services that
licensees will offer over these bands
may require adjustment depending
upon ongoing technological
developments and changes in market
conditions. Accordingly, to the extent
commenters support a different bidding
credit regime, or believe that there are
any distinctive characteristics to the 37/
42 GHz band that suggest we should not
employ bidding credits in this instance,
commenters should support their
proposals with relevant information. For
example, commenters should provide
information on the types of system
architecture that licensees are likely to
deploy in these bands, the availability of
equipment, market conditions, and
other factors that may affect the capital
requirements or the types of services
that licensees may provide.

F. Federal Rules That Overlap,
Duplicate, or Conflict With These
Proposed Rules

None.
Ordering Clauses

Pursuant to sections 1, 4(i), 7, 301,
303, 308 and 309(j) of the

Communications Act of 1934, 47 U.S.C.
151, 154(i), 157, 301, 303, 308, 309(j),
notice is hereby given of the proposed
regulatory changes described above and
as specified in Rule Changes, and that
comment is sought on these proposals.

The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this (Third NPRM), including the Initial
Regulatory Flexibility Analysis to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects
47 CFR Part 0
Reporting and recordkeeping.
47 CFR Part 2
Communications Equipment, Radio,
and Reporting and recordkeeping.
47 CFR Part 101

Communications Equipment, Radio,
Reporting and recordkeeping, Satellites,
Telecommunications.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
parts 0, 2, and 101 as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for part 0
continues to read as follows:

Authority: Sec. 5, 48 Stat 1068, as
amended; 47 U.S.C. 155, 225 unless
otherwise noted.

2. Section 0.331(d) is amended by
revising paragraph (d) introductory text
to read as follows:

§0.331 Authority delegated.

* * * * *

(d) Authority concerning rulemaking
proceedings. The Chief, Wireless
Telecommunications Bureau shall not
have the authority to act upon notices
of proposed rulemaking and inquiry,
final order in rulemaking proceedings
and inquiry proceedings, and reports
arising from any of the foregoing except
such orders involving ministerial
conforming amendments to rule parts,
or order conforming any of the
applicable rules to formally adopted
international conventions or agreements
where novel question of fact, law, or
policy are not involved. Updates to the
list of NTIA facilities in §101.147 of this
chapter need not be referred to the
Commission if they do not involve
novel questions of fact, policy or law.
Also the addition of new Marine VHF
frequency coordination committee(s) to
§80.514 of this chapter need not be
referred to the Commission if they do
not involve novel questions of fact,
policy or law, as well as requests by the
United States Coast Guard to:

* * * * *

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

2. Section 2.106, is amended as
follows:

a. Revise pages 76 and 77 of the Table.

b. In the list of United States
footnotes, add footnote USxxx.

c. In the list of non-Federal
government footnotes, add footnote
NGxxxX.

The revisions and additions read as
follows:

§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-P
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* * * * *

United States (U.S.) Footnotes

* * * * *

U.S.xxx In the band 37-38 GHz, the
following Government receiving earth
stations have been coordinated with the FCC
and shall be protected from non-operations
in the fixed and mobile services in the band
37-38 GHz and from non-Government earth
stations in the fixed-satellite service (space-
to-Earth) in the sub-band 37.5-38 GHz. Non-
Government applications for fixed and
mobile service use of frequencies in the band
37-38 GHz shall be coordinated with NTIA
through the Frequency Assignment
Subcommittee within the following
coordination areas/distances. The
coordinates listed below are specified in
terms of the North American Datum of 1983.

In the band 37-38 GHz, the following
stations in the space research service (space-
to-Earth) have been coordinated:

Site Coordination area

NASA Goldstone
Deep Space Com-
munications Com-
plex, Goldstone,
California.

30 kilometer (18.64
mile) radius cen-
tered on latitude
35° 9'00” N, lon-
gitude 116° 50°06”
w

National Radio As-
tronomy Observ-
atory, Green Bank,
West Virginia.

Rectangle between
latitudes 37° 30" N
and 39° 15" N and
between longitudes
78° 30" W and 80°
30" W (National
Radio Quite Zone).

Non-Federal Government (NG) Footnotes
* * * * *

NGxxx The use of the band 37.5-40 GHz
by the fixed-satellite service (space-to-Earth)
is limited to gateway earth station operations
as set out in 47 CFR part 25.

* * * * *

PART 101—FIXED MICROWAVE
SERVICES

1. The authority citation for part 101
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

2. Section 101.17 is revised to read as
follows:

§101.17 Performance requirements for the
37.0-40.0 GHz and 42.0-42.5 GHz frequency
bands.

(a) All 37.0-40.0 GHz and 42.0—42.5
GHz band licensees must demonstrate
substantial service at the time of license
renewal. A licensee’s substantial service
showing should include, but not be
limited to, the following information for
each channel for which they hold a
license, in each EA or portion of an EA
covered by their license, in order to
qualify for renewal of that license. The
information provided will be judged by
the Commission to determine whether
the licensee is providing service which

rises to the level of “substantial.”
Licensees, whether the license was
obtained through competitive bidding or
partitioning/aggregation/disaggregation,
may build facilities anywhere within
the authorized service area without
further authority from the Commission,
provided that they have complied with
applicable Commission requirements.
The Commission does not require
individual licenses for each terrestrial
fixed facility.

(1) A description of the 37.0-40.0
GHz, or 42.0-42.5 GHz band licensee’s
current service in terms of geographic
coverage;

(2) A description of the 37.0-40.0
GHz, or 42.0-42.5 GHz band licensee’s
current service in terms of population
served, as well as any additional service
provided during the license term;

(3) A description of the 37.0-40.0
GHz, or 42.0-42.5 GHz band licensee’s
investments in its system(s) (type of
facilities constructed and their
operational status is required);

(b) Any 37.0-40.0 GHz and 42.0-42.5
GHz band licensees adjudged not to be
providing substantial service will not
have their licenses renewed.

3. Sections 101.56 is amended by
revising paragraphs (a)(1), (a)(2)(ii), (b),
(£), (g), (h) and (i) to read as follows:

§101.56 Partitioned services areas (PSAs)
and disaggregated spectrum.

(a)(1) The holder of an EA
authorization to provide service
pursuant to the competitive bidding
process areas in the 37.0-40.0 GHz and
42.0—42.5 GHz bands and any
incumbent licensee of rectangular
service areas in the 38.6—-40.0 GHz band
may enter into agreements with eligible
parties to partition any portion of its
service area as defined by the partitioner
and partitionee. Alternatively, licensees
may enter into agreements or contracts
to aggregate/disaggregate any amount of
spectrum, provided acquired spectrum
is aggregated/disaggregated in frequency
pairs.

2 EE

(a)(2)(i1) The contracts must include
descriptions of the areas being
partitioned or spectrum being
aggregated/disaggregated. The
partitioned service area shall be defined
by coordinate points at every 3 seconds
along the partitioned service area unless
an FCC recognized service area is
utilized (i.e., Metropolitan Service Area
or Rural Service Area) or county lines
are followed. If geographic coordinate
points are used, they must be specified
in degrees, minutes, and seconds to the
nearest second of latitude and longitude
and must be based upon the 1983 North
American Datum (NAD83). In the case

where an FCC recognized service area or
county lines are utilized, applicants
need only list the specific area(s)
(through use of FCC designations or
county names) that constitute the
partitioned area.

(b) The eligibility requirements
applicable to EA authorization holders
also apply to those individuals and
entities seeking partitioned or
aggregated/disaggregated spectrum
authorizations.

* * * * *

(f) The duties and responsibilities
imposed upon EA authorization holders
in this part, apply to those licensees
obtaining authorizations by partitioning
or spectrum aggregation/disaggregation.

(g) The build out requirements for the
partitioned service area or aggregated/
disaggregated spectrum shall be the
same as applied to the EA authorization
holder.

(h) The license term for the
partitioned service area or aggregated/
disaggregated spectrum shall be the
remainder of the period that would
apply to the EA authorization holder.

(i) Licensees, including those using
bidding credits in a competitive bidding
procedure, shall have the authority to
partition service areas or aggregated/
disaggregated spectrum.

4. Subpart B is amended by adding
§101.58 to read as follows:

§101.58 System operations.

(a) The licensee in the 37.0-40.0 GHz
and 42.0-42.5 GHz bands may construct
and operate any number of fixed
stations anywhere within the area
authorized by the license without prior
authorization, except as follows:

(1) A station is required to be
individually licensed under part 101 if:
(i) International agreements require

coordination;

(ii) Submission of an Environmental
Assessment is required under § 1.1307
of this chapter.

(iii) The station would affect the radio
quiet zones under § 1.924 of this
chapter.

(2) Any antenna structure that
requires notification to the Federal
Aviation Administration (FAA) must be
registered with the Commission prior to
construction under § 17.4 of this
chapter.

(3) Frequencies in the 37.0-38.6 GHz
band are co-primary and shared with
the Government. All parties concerned
should complete coordination based on
a first in time sharing basis and obtain
coordination agreements with prior
licensed facility operators before
operating.

(b) Whenever a licensee constructs or
makes system changes as described in
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paragraph (a) of this section, the
licensee is required to notify the
Commission within 30 days of the
change under § 1.947 of this chapter and
include a statement of the technical
parameters of the changed station.

5. Section 101.63 is amended by
revising paragraph (a) to read as follows:

§101.63 Period of construction;
certification of completion of construction.
(a) Each station, except in Local
Multipoint Distribution Services, 24
GHz Service, the 37.0-40.0 GHz and
42.0-42.5 GHz bands, authorized under
this part must be in operation within 18
months from the initial date of grant.
For the 70 GHz, 80 GHz, and 90 GHz
bands, each 18-month construction

period will commence on the date of
each registration of each individual link;
adding links will not change the overall
renewal period of the license.

* * * * *

6. Section 101.64 is revised to read as
follows:

§101.64 Service areas.

Service areas for 37.0-40.0 GHz and
42.0-42.5 GHz service are Economic
Areas (EAs) as defined below and in
effect as of April 12, 2000. EAs are
delineated by the Regional Economic
Analysis Division, Bureau of Economic
Analysis, U.S. Department of
Commerce, 1995. The Commerce
Department organizes the 50 States and

the District of Columbia into 172 EAs.
Additionally, there are four EA-like
areas: Guam and Northern Mariana
Islands; Puerto Rico and the U.S. Virgin
Islands; American Samoa and the Gulf
of Mexico. A total of 175 authorizations
(excluding the Gulf of Mexico EA-like
area) will be issued for each channel
block in the 37.0—-40.0 GHz and 42.0—
42.5 GHz bands.

7. Section 101.101 is amended by
adding in numerical order to the table
entries for “37,000-38,600 MHz” and
“42,000—42,500 MHz” and by revising
the entry for “38,600-40,000 MHZ” to
read as follows:

§101.101 Frequency availability.

Radio service

Other

Frequency band (MHz) ngpm;n Private radio Barﬁ)?”dig?‘c't (parts 15, 21, Notes

(part 101) Y 22 24,25 74

(part 101) (part 74) 78 & 10’0) ’
37,000-38,600 ....cceeiiuiiiiiieee it CC oiieen OFS it e, 25 F/M/TF
38,600—40,000 .....oorueeririeeienee e e CC o OFS ... TV BAS ... 25 F/M/TF
42,000—42,500 .....oeruiiiiiiiiie e e CC v OFS it e e F/M/TF

* * * * *

8. Section 101.103 is amended by
revising paragraph (i) and by adding
paragraphs (j) and (k) to read as follows:

§101.103 Frequency coordination
procedures.
* * * * *

(i)(1) When fixed microwave or fixed
satellite earth station facilities licensed
under Part 101 are to be operated in the
band 37,000 MHz to 40,000 MHz or
42,000 MHz to 42,500 MHz, the
following coordination procedures shall
apply:

(i) All harmful interference to other
users and blocking of adjacent channel
use in the same or adjacent geographical
area is prohibited. In areas near the
border between two licensees’ service
areas, careful consideration should be
given to minimum power requirements
and to the location, height, and
radiation pattern of the transmitting
antenna. Licensees are expected to
cooperate fully in attempting to resolve
problems of potential interference
before bringing the matter to the
attention of the Commission.

(ii) Each licensee must engineer its
system to be reasonably compatible with
adjacent and co-channel operations in
the same or adjacent areas, and
cooperate fully and in good faith to
resolve whatever potential interference

and transmission security problems may
be present in adjacent and co-channel
operations.

(ii1) A licensee shall coordinate its
facilities whenever the facilities have
optical line-of-sight (calculated using
the formula d = 3.57Vh, where d is the
distance between the antenna and the
horizon in kilometers and h is the
antenna height in meters) into another
licensee s geographic area where that
licensee’s facilities may be located or
into another licensee’s facilities within
the same or adjacent geographic area,
and the power flux density of the
licensee’s system calculated at the
service area boundary of the
neighboring service area(s) exceeds
—125 dBW/m?2 in any 1 megahertz
band. This line of site should take into
consideration all the possible relevant
heights of the other licensee’s
antenna(s). Power flux density is
calculated using accepted engineering
practices, taking into account such
factors as propagation loss, atmospheric
loss, curvature of the Earth, and gain of
the antenna in the direction of the
service area boundary. Licensees are
encouraged to develop operational
agreements with relevant licensees in
the same or adjacent areas.

(iv) In the event no licensee in the
bands 37,000 MHz to 40,000 MHz or

42,000 MHz to 42,500 MHz is
immediately available in an adjacent or
same area, the first-in-time licensee
would have to coordinate its stations
when future licensees appear in order to
accommodate other licensees’ rights and
to ensure cooperative and effective use
of the spectrum in each area. This may
include reducing powers to levels
which are agreeable to both parties.

(1)(2) Response to notification should
be made as quickly as possible, even if
no technical problems are anticipated.
Any response to notification indicating
potential interference must specify the
technical details and must be provided
to the licensee, either electronically or
in writing, within 10 days of
notification. Every reasonable effort
should be made by all licensees to
eliminate all problems and conflicts. If
no response to notification is received
within 10 days, the licensee will be
deemed to have made reasonable efforts
to coordinate and may commence
operation without a response. The
beginning of the 10-day period is
determined pursuant to
§101.103(d)(2)(v).

(1)(3) Licensees shall comply with the
appropriate coordination agreements
between the United States and Canada
and the United States and Mexico
concerning cross-border sharing and use
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of the 37.0-40. GHz and 42.0—-42.5 GHz
bands.

(j) Special consideration for
coordinating with Government stations
in the 37-38.6 GHz band:

(1) In the band 37-38 GHz, use of the
space research service (space-to-Earth)
shall be on a primary basis only at
Goldstone, California. Stations in the
fixed and mobile services within 80
kilometers (50 miles) of 35° 18" North
Latitude and 116° 54" West Longitude
shall be coordinated through contacting
the facility directly. Stations in the
37.0-38.6 GHz band in the vicinity of
Green Bank, West Virginia must also
coordinate as required by Section 1.924.
The interference protection criterion to
these facilities is —130 dBW/m?2 in any
1 MHz, and licensees must obtain letters
of approval for their operations from the
relevant Government facility. Other uses
of the space research service (space-to-
Earth) in the band 37-38 GHz shall be
on a secondary basis.

(2) Non-Government licensees in the
37-38.6 GHz band must register their
technical data electronically into the
ULS for each station in each of their
geographic areas in order to make
available accurate information on the
use of the facilities and also to
implement the “first-in-time” principle
for coordination with Government
facilities. This data shall include: 1) the
date of the initial operating capability
(IOC) of each station, 2) specific
information identifying the station
locations, 3) technical operating
capabilities of the stations, including all
of the power and antenna characteristics
specified in Section 101.103(d)(2)(ii) of
this section, and 4) whether the station
has optical line-of-site to another facility
with which it is being coordinated, if
known at the time. If it is determined
that optical line-of-site does not exist,
the applicant should explain the
determination. This site-based
information shall be entered into the
record of the area license in the ULS
database by electronically registering
notifications to the initial FCC Form 601
using Schedule I, but not more than
twelve (12) months before operations
are scheduled to begin.

(3) The FCC will note the activation
date of the station, but will not make a
determination that any of the
information is correct or acceptable for
filing. Coordination involving current
and future Government facilities will
require licensees and applicants to
ensure that their data is accurately
reflected in the ULS.

(4) Government operators with
existing facilities in the 37.0-38.6 GHz
band should cooperate in the
coordination process by responding to

non-Government coordination
notifications. Government operators
with new stations to coordinate can
identify and directly access the
technical information of the non-
Government licensees through the ULS.
Examining the data in the ULS before
formally coordinating with the FCC in
the appropriate frequency band and
geographic service area may speed up
the frequency selection process.
Government operators with new stations
should notify the FCC through the IRAC
process with sufficient technical detail
to determine whether potential
interference is possible with facilities of
our licensees/applicants.

(5) Non-Government Operations
Coordinating with Existing Government
Operations. Non-Government terrestrial
users in the band 37.0-38.6 GHz, and
also operators who wish to protect an
FSS (downlink) earth station in the
band 37.5-38.6 GHz, shall coordinate
with the existing military terrestrial
Government facilities in 37.0-38.6 GHz
(existing stations are identified in
Appendix E) through the ULS and IRAC
process. The proposed coordination
triggers for non-Government stations are
that the antenna must have optical line-
of-sight to the Government facilities and
that the PFD at the site exceeds a
threshold of —125 dBW/m?2 in any 1
MHz band. Harmful interference is not
anticipated if neither of these conditions
exist. The FCC and NTIA will resolve
interference problems referred to them
to their mutual satisfaction based on
first-in-time sharing basis.

(6) Non-Government Operations
Coordinating with Future Government
Operations. Government terrestrial
users in the band 37.0-38.6 GHz, and
also operators who are required to
protect an FSS (downlink) earth station
in the band 37.5-38.6 GHz, are required
to coordinate with future Government
SRS (downlink space research antennas)
operations and Government terrestrial
facilities in the band 37.0-38.6 GHz at
locations not identified at this time. The
coordination triggers for non-
Government stations are that the
antenna must be within optical line-of-
sight of an authorized Government site
and that the station have a PFD at the
site exceeding a threshold of —130
dBW/m? in any 1 MHz band for the SRS
(downlink) operations and —125 dBW/
m? in any 1 MHz band for the terrestrial
facilities. Harmful interference is not
anticipated if neither of these conditions
exist. The coordinating parties are
expected to resolve interference
protection to their mutual satisfaction
based on first-in-time sharing or to
derive written sharing agreements.

(7) Government Operations
Coordinating with Future Non-
Government Operations. Government
SRS (downlink space research antennas)
users and Government terrestrial users
in the 37.0-38.6 GHz band are expected
to coordinate with existing and future
non-Government operations. The
coordination triggers for Government
SRS stations are that the antenna have
optical line-of-sight to an authorized
non-Government site and have a
vulnerability threshold PFD at the SRS
receiver of —130 dBW/m?2 in any 1 MHz
band. The coordinating parties are
expected to resolve interference
protection to their mutual satisfaction
based on first-in-time sharing. The
coordination triggers for Government
terrestrial stations are that the
transmitting antenna have optical line-
of-sight to the site of an authorized non-
Government facility and have a PFD at
the non-Government site exceeding a
threshold of —125 dBW/m? in any 1
MHz band. The FCC and NTIA will
resolve interference problems referred to
them to their mutual satisfaction based
on first-in-time sharing.

(k) Special consideration for
coordinating Government stations in the
39.5-40.06 GHz band. Government
operators who are required to
coordinate and protect non-Government
terrestrial stations or FSS (downlink)
earth stations in the band 39.5-40.061
GHz shall coordinate directly with the
existing non-Government licensee for
any earth stations located on military
bases, and with the non-Government
terrestrial licensee in whose service area
the Government earth station is to be
located. All parties concerned should
resolve the coordination problems based
on a first in time sharing basis and
obtain coordination agreements with
prior licensed facility operators.

9. Section 101.107 is amended by
adding footnote 9 to the table in
paragraph (a) to read as follows:

§101.107 Frequency tolerance.

(a) * *x %
Frequency
Frequency (MHz) tolerance
(percent)

31,300 to 40,0004,°
71,000 to 76,0008, 9
81,000 to 86,0008,9 ...
92,000 to 95,0008, °




§101.113 Transmitter power limitations.
(a) * *x %

Maximum allowable
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Frequency Maximum
Frequency (MHz) tolerance Frequency band (MHz) authorized
(percent) bandwidth
9 Equipment authorized to be operated in

the 37,000-40,000 MHz, 42,000-42,500 MHz, 37.000 to 40,000 50 MHz”

71,000-76,000 MHz, 81,000-86,000 MHz, 42,000 to 42,500 50 MHz”

92,000-94,000 MHz and 94,100-95,000 MHz

bands is exempt from the frequency tolerance
requirement noted in the above table.

* * * * *

10. Section 101.109 is amended by
removing the entry for ““38,600-40,000
MHz” and adding in numerical order
entries for ““37,000-40,000 MHz”” and
“42,000—42,500 MHz"” in the table in
paragraph (c) and by revising footnote 7
to read as follows:

§101.109 Bandwidth.

7For channel block assignments in the
24,250-25,250 MHz, 37,000-40,000 MHz,
and 42,200-42,500 MHz bands, the author-
ized bandwidth is equivalent to an unpaired
channels block assignment or to either half of
a symmetrical paired channel block assign-
ment. When adjacent channels are aggre-
gated, equipment is permitted to operate over
the full channel block aggregation without
restriction.

* * * * *

11. Section 101.113(a) is amended by

Frequency band EIRP12
(MHz) Fixed Mobile
(dBW) (dBW)

37,000 to 40,000 ...
42,000 to 42,500 ...

* * * * *

* * * * *

12. Section 101.115 is amended by
removing the entry for 38, 600-40,00
MHz”, adding in numerical order
entries in the table for ¢“37,000-40,000
MHz” and 42,000—42,500 MHz”, and by
revising footnote 14 in paragraph (b) to

* * * * * removing the entry for “38,600-40,000 144 as follows:
€ * * * MHz” and by adding in numerical order o
entries in the table for “37,000-40,000 §101.115 Directional antennas.
MHz” and for “42,000-42,500 MHz” to  * * * * *
read as follows: (by* > *
37,000 t0 40,000 1 .....ooiiiieeeeeeee e e e A ... nla 38 25 29 33 36 42 55 55
B ... na 38 20 24 28 32 35 36 36
42,000 t0 42,500 14 .....ooiiiieeeeee e e A ... nla 38 25 29 33 36 42 55 55
B ... na 38 20 24 28 32 35 36 36

14 Stations authorized to operate in these bands may use antennas other than those meeting the Category A standard. However, the Commis-
sion may require the use of higher performance antennas where interference problems can be resolved by the use of such antennas.

* * * * *

13. Section 101.147 is amended by
revising paragraph (v) to read as follows:

§101.147 Frequency assignments.

* * * * *

(v)(1) Assignments in the bands
37,000—40,000 MHz and 42,000—42,500

OPTION 1

MHz must be according to the following
frequency plan:

[Unpaired channels are at lower end of 37.0-38.6 GHz]

Paired channel blocks

Channel Group A

Channel Group B

Channel No.

Frequency block
(MHz)

Channel No.

Frequency block
MHz)

38,600-38,650 ...
38,650-38,700 ...
38,700-38,750 ...
38,750-38,800 ...
38,800-38,850 ...
38,850-38,900 ...
38,900-38,950 ...
38,950-39,000 ...
39,000-39,050 ...
39,050-39,100 ...
39,100-39,150 ...
39,150-39,200 ...
39,200-39,250 ...
39,250-39,300 ...
37,200-37,250 ...
37,250-37,300 ...
37,300-37,350 ...
37,350-37,400 ...

39,300-39,350.
39,350-39,400.
39,400-39,450.
39,450-39,500.
39,500-39,550.
39,550-39,600.
39,600-39,650.
39,650-39,700.
39,700-39,750.
39,750-39,800.
39,800-39,850.
39,850-39,900.
39,900-39,950.
39,950-40,000.
37,900-37,950.
37,950-38,000.
38,000-38,050.
38,050-38,100.
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OPTION 1—Continued
[Unpaired channels are at lower end of 37.0-38.6 GHz]

Paired channel blocks

Channel Group A

Channel Group B

Channel No.

Frequency block
(MHz)

Channel No.

Frequency block
MHz)

37,400-37,450 ...
37,450-37,500 ...
37,500-37,550 ...
37,550-37,600 ...
37,600-37,650 ...
37,650-37,700 ...
37,700-37,750 ...
37,750-37,800 ...
37,800-37,850 ...
37,850-37,900 ...
42,000-42,050 ...
42,050-42,100 ...
42,100-42,150 ...
42,150-42,200 ...
42,200-42,250 ...

38,100-38,150.
38,150-38,200.
38,200-38,250.
38,250-38,300.
38,300-38,350.
38,350-38,400.
38,400-38,450.
38,450-38,500.
38,500-38,550.
38,550-38,600.
42,250-42,300.
42,300-42,350.
42,350-42,400.
42,400-42,450.
42,450-42,500.

Unpaired channel blocks

Channel No.

Frequency block
MHz)

37,000-37,050.
37,050-37,100.
37,100-37,150.
37,150-37,200.

OPTION 2
[Unpaired channels are at upper end of 37.0-38.6 GHz]

Paired channel blocks

Channel Group A

Channel Group B

Channel No.

Frequency block
(MHz)

Channel No.

Frequency block
MHz)

38,600-38,650 ...
38,650-38,700 ...
38,700-38,750 ...
38,750-38,800 ...
38,800-38,850 ...
38,850-38,900 ...
38,900-38,950 ...
38,950-39,000 ...
39,000-39,050 ...
39,050-39,100 ...
39,100-39,150 ...
39,150-39,200 ...
39,200-39,250 ...
39,250-39,300 ...
37,000-37,050 ...
37,050-37,100 ...
37,100-37,150 ...
37,150-37,200 ...
37,200-37,250 ...
37,250-37,300 ...
37,300-37,350 ...
37,350-37,400 ...
37,400-37,450 ...
37,450-37,500 ...
37,500-37,550 ...
37,550-37,600 ...
37,600-37,650 ...
37,650-37,700 ...
42,000-42,050 ...
42,050-42,100 ...
42,100-42,150 ...
42,150-42,200 ...

|
WWWWWwWwWww

_A_L_L_L_L_A(QmTIOUU'I-b(DM—‘

39,300-39,350.
39,350-39,400.
39,400-39,450.
39,450-39,500.
39,500-39,550.
39,550-39,600.
39,600-39,650.
39,650-39,700.
39,700-39,750.
39,750-39,800.
39,800-39,850.
39,850-39,900.
39,900-39,950.
39,950-40,000.
37,700-37,750.
37,750-37,800.
37,800-37,850.
37,850-37,900.
37,900-37,950.
37,950-38,000.
38,000-38,050.
38,050-38,100.
38,100-38,150.
38,150-38,200.
38,200-38,250.
38,250-38,300.
38,300-38,350.
38,350-38,400.
42,250-42,300.
42,300-42,350.
42,350-42,400.
42,400-42,450.
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OPTION 2—Continued
[Unpaired channels are at upper end of 37.0-38.6 GHz]
Paired channel blocks
Channel Group A Channel Group B
Channel No. Freq%ﬁﬂnﬁyz/)block Channel No. Frequ(ﬁmz)b'%k
B7=A e —————— 42,200-42,250 ... | 37-B oo 42,450-42,500.
Unpaired channel blocks (d) Point-to-point, point-to- §101.1212 Designated entities.
multipoint, fixed and mobile terrestrial T .
Frequency block . . (a) Eligibility for small business
Channel No. a (MH%) operations (upon adoption of provisions. (1) A small business is an

38,400-38,450.
38,450-38,500.
38,500-38,550.
38,550-38,600.

(v)(2) Channel Blocks 1 through 37 are
assigned for use within Economic Areas
(EAs). Applicants are to apprise
themselves of any licensed rectangular
service areas in the band 38,6000—
40,000 MHz within the EA for which
they seek a license and comply with the
requirements set out in § 101.103. All of
the channel blocks may be subdivided
as desired by the licensee as frequency
pairs and used within its service area as
desired without further authorization
subject to the terms and conditions set
outin §101.149.

* * * * *

14. Section 101.149 is amended by
revising introductory text and by adding
paragraphs (d) and (e) to read as follows:

§101.149 Special requirements for
operation in the bands 37,000-40,000 MHz,
and 42,000-42,500 MHz.

Assigned frequency channels in the
bands 37,000-40,000 MHz, and 42,000—
42,500 MHz may be aggregated/
disaggregated with no limits and used
anywhere in the authorized service area,
subject to the following terms and

conditions:
* * * * *

interference protection criteria for
mobile operations) shall be permitted in
the bands 37,000-40,000 MHz, and
42,000—42,500 MHz. Fixed satellite
earth station operations may also be
permitted if the license is obtained
through competitive bidding,
partitioning, and/or aggregation/
disaggregation under part 101.

(e) For the frequency bands 37,000—
40,000 MHz, and 42,000-42,500 MHz,
spectrum must be aggregated/
disaggregated by frequency pairs.

15. Subpart N of part 101 is amended
by revising the subpart heading to read
as follows:

Subpart N—Competitive Bidding
Procedures for the 37.0-40.0 GHz and
42.0-42.5 GHz Bands

* * * * *

16. Section 101.1201 is revised to read
as follows:

§101.1201 37.0-40.0 GHz and 42.0-42.5
GHz subject to competitive bidding.

Mutually exclusive initial
applications for 37.0-40.0 GHz and
42.0-42.5 GHz band licenses are subject
to competitive bidding. The general
competitive bidding procedures set
forth in 47 CFR part 1, subpart Q will
apply unless otherwise provided in this
subpart.

17. Subpart N is amended by adding
§101.1212 to read as follows:

entity that, together with its affiliates, its
controlling interests and the affiliates of
its controlling interests, has average
gross revenues that are not more than
$40 million for the preceding three
years.

(2) A very small business is an entity
that, together with its affiliates, its
controlling interests and the affiliates of
its controlling interests, has average
gross revenues that are not more than
$15 million for the preceding three
years.

(b) Bidding credits. (1) A winning
bidder that qualifies as a small business,
as defined in this section, or a
consortium of small businesses may use
a bidding credit of 15 percent, as
specified in § 1.2110(f)(2)(iii), to lower
the cost of its winning bid on any of the
licenses in this part.

(2) A winning bidder that qualifies as
a very small business, as defined in this
section, or a consortium of very small
businesses may use a bidding credit of
25 percent, as specified in
§1.2110(f)(2)(ii), to lower the cost of its
winning bid on any of the licenses in
this part.
[FR Doc. 04—18807 Filed 8—26—04; 8:45 am]
BILLING CODE 6712-01-P



52645

Notices

Federal Register
Vol. 69, No. 166

Friday, August 27, 2004

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

NIRT instruments for all classes of
wheat on May 1, 2005.

Authority: 7 U.S.C. 71 et seq.

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 04-19602 Filed 8—26—-04; 8:45 am]|
BILLING CODE 3410-EN-M

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Wheat Protein Calibration

AGENCY: Grain Inspection, Packer and
Stockyards Administration, USDA.

ACTION: Notice.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is announcing its intent to provide
official protein content measurements
for wheat using an Artificial Neural
Network (ANN) calibration on the
official near-infrared transmittance
(NIRT) instruments. GIPSA provides
protein content measurement in wheat
as official criteria under the authority of
the United States Grain Standards Act.

DATES: Effective May 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Steven N. Tanner, Director, Technical
Services Division, GIPSA, USDA, 10383
N. Ambassador Drive, Kansas City,
Missouri 64153; telephone (816) 891—
0401; fax (816) 891-0478.

SUPPLEMENTARY INFORMATION: At
present, GIPSA maintains individual
partial least squares (PLS) calibrations
to determine protein content for each of
the six major classes of wheat—Hard
Red Winter, Soft Red Winter, Soft
White, Hard Red Spring, Hard White,
and Durum. As part of GIPSA’s on-going
efforts to evaluate calibrations and
programs, GIPSA has thoroughly
evaluated the effect of switching from
the current PLS calibrations to an ANN
calibration. A single ANN calibration
can be used for protein determinations
in all six wheat classes. Comprehensive
results of GIPSA’s evaluation and other
ANN-related information may be found
on GIPSA’s Web site at: http://
www.usda.gov/gipsa.

Based on its evaluation, GIPSA has
decided to implement the new ANN
wheat protein calibration on official

DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent To Revise an
Information Collection

AGENCY: National Agricultural Statistics
Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget regulations at 5 CFR part
1320 (60 FR 44978, August 29, 1995),
this notice announces the intent of the
National Agricultural Statistics Service
(NASS) to request revision of a currently
approved information collection, the
National Childhood Injury and
Occupational Injury Survey of Farm
Operators.

DATES: Comments on this notice must be
received by November 1, 2004 to be
assured of consideration.

ADDRESSES: Comments may be sent to
Ginny McBride, NASS Clearance
Officer, U.S. Department of Agriculture,
Room 5330B South Building, 1400
Independence Avenue SW.,
Washington, DC 20250-2024 or
gmcbride@nass.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Carol House, Associate Administrator,
National Agricultural Statistics Service,
U.S. Department of Agriculture, (202)
720—-4333.

SUPPLEMENTARY INFORMATION:

Title: National Childhood Injury and
Occupational Injury Survey of Farm
Operators.

OMB Control Number: 0535-0235.

Expiration Date of Approval: 12/31/
2004.

Type of Request: Revision of a
Currently Approved Information
Collection.

Abstract: The National Childhood
Injury and Occupational Injury Survey

of Farm Operators is designed to: (1)
Provide estimates of childhood nonfatal
injury incidence and description of
injury occurring to children less than 20
years of age who reside, work, or visit
farms and (2) describe the occupational
injury experience of all farm operators.
Data will be collected by telephone from
all 50 states with 25,000 operations
receiving a Childhood Injury version
only and 25,000 receiving a combined
Childhood Injury and Occupational
Injury version. Questions will relate to
injury problems occurring during the
2004 calendar year.

These data will update and enhance
existing data series used by the National
Institute of Occupational Safety and
Health to: (1) Establish a measure of the
number and rate of childhood injuries
associated with farming operations and
study the specific types of injuries
sustained and (2) describe the scope and
magnitude of occupational injuries
associated with farming operations. The
collection combines the youth and
occupational injury studies to reduce
the number of contacts on the targeted
farm population. Reports will be
generated and information disseminated
to all interested parties concerning the
finding of this study.

These data will be collected under the
authority of 7 U.S.C. 2204(a).
Individually identifiable data collected
under this authority are governed by
Section 1770 of the Food Security Act
of 1985, 7 U.S.C. 2276, which requires
USDA to afford strict confidentiality to
non-aggregated data provided by
respondents.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 3 minutes per
response for the childhood injury
questions and 10 minutes for the
combined interview; screen-outs will be
allowed early in both instruments if no
injuries were incurred.

Respondents: Farm operators.

Estimated Number of Respondents:
50,000.

Estimated Total Annual Burden on
Respondents: 5,400 hours.

Copies of this information collection
and related instructions can be obtained
without charge from Ginny McBride,
Agency Clearance Officer, at (202) 720—
5778.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
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of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this notice will
become a matter of public record and be
summarized in the request for OMB
approval.

Signed at Washington, DG, July 27, 2004.
Carol House,

Associate Administrator.
[FR Doc. 04-19583 Filed 8—26—04; 8:45 am]
BILLING CODE 3410-20-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
Procurement List.

SUMMARY: This action adds to the
Procurement List products and services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List
products previously furnished by such
agencies.

DATES: Effective September 26, 2004.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603-7740.
SUPPLEMENTARY INFORMATION:

Additions

On June 4, June 18, and July 2, 2004,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notice (69 FR 31588,
34121, and 40350) of proposed
additions to the Procurement List.

After consideration of the material
presented to it concerning capability of

qualified nonprofit agencies to provide
the products and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the products and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
products and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following products
and services are added to the
Procurement List:

Products

Product/NSN: Folding Chairs, Metal &
Padded
7105-00-269—-8463—Plain Metal (Class 1)
7105-00-663—-8475—Vinyl Padded (Class
2)
NPA: ASPIRO, Inc., Green Bay, Wisconsin.
Contract Activity: GSA, National Furniture
Center, Washington, DC.

Services

Service Type/Location: Data Entry, USDA,
Food Safety & Inspection Services,
Minneapolis, Minnesota.

NPA: JVS Works, Inc., Minnetonka,
Minnesota.

Contract Activity: GSA, Federal Technology
Service, Ft. Huachuca, Arizona.

Service Type/Location: Document
Destruction—Internal Revenue Service,

NISH, Vienna Virginia (Prime Contractor).

Performance to be allocated to the Nonprofit
Agencies identified at the following
locations:

1122 Town & Country Commons,
Chesterfield, Missouri
1222 Spruce Street, St. Louis, Missouri
2218 N. Highway 67, Florissant, Missouri
3636 S. Geyer Road, Suite 300, St. Louis,
Missouri
NPA: Challenge Unlimited, Inc., Alton,

Illinois
24200 Tower Place, Peewaukee, Wisconsin
517 E. Wisconsin Avenue, Milwaukee,
Wisconsin
6021 Durand Avenue, Suite 600, Racine,
Wisconsin
Reuss Federal Plaza, Milwaukee,
Wisconsin
NPA: Milwaukee Center for Independence,
Inc., Milwaukee, Wisconsin
250 Marquette Avenue, Suite 560 (CID),
Minneapolis, Minnesota
250 Marquette Avenue, Suite 275 (TAC),
Minneapolis, Minnesota
2001 Killebrew Drive, Bloomington,
Minnesota
6040 Earle Brown Drive, Brooklyn Center,
Minnesota
St. Paul Headquarters, 316 N. Robert Street,
Minneapolis, Minnesota
Appeals Division, 175 E. Fifth Street, Suite
600, St. Paul, Minnesota
NPA: AccessAbility, Inc., Minneapolis,
Minnesota
Internal Revenue Service Field
Procurement Operation
230 S. Dearborn Street, 14th Floor,
Chicago, Illinois
NPA: Opportunity, Inc., Highland Park,
Illinois
Contract Activity: IRS—Western Area
Procurement Branch—APFW, San
Francisco, California.

Deletions

On April 30, 2004, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(69 FR 23723) of proposed deletions to
the Procurement List. After
consideration of the relevant matter
presented, the Committee has
determined that the products listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—-48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may result in additional
reporting, recordkeeping or other
compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products deleted
from the Procurement List.

End of Certification

Accordingly, the following products
are deleted from the Procurement List:
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Products

Product/NSN: Bag, Soiled Clothes
8465—00-122-3869
NPA: None currently authorized.
Contract Activity: GSA, Southwest Supply
Center, Fort Worth, Texas.
Product/NSN: Bookcase, Wood, Executive
7110-00-973-5127
NPA: None currently authorized
Contract Activity: GSA, National Furniture
Center, Washington, DC
Product/NSN: Books and Pamphlets
(Program 1995-S)
7690—-00-NSH-0088.
NPA: None currently authorized
Contract Activity: Government Printing
Office, Washington, DC
Product/NSN: Costumer, Wood, Executive
7195-00-132-6642
7195-01-368—-4817
7195-01-368—-4818
7195-01-368-4819
7195-01-391-5136
7195-01-459-9149
7195-01-459-9150
7195-01-459-9151
7195-01-459-9152
7195-01-459-9153
7195-01-459-9154
NPA: None currently authorized
Contract Activity: GSA, National Furniture
Center, Washington, DC
Product/NSN: Office Furniture—Tables,
Wood
7110-00-151-6485
7110-00-177—-4901
7110-00-177-4902
NPA: None currently authorized
Contract Activity: GSA, National Furniture
Center, Washington, DC
Product/NSN: Office Furniture
7110-00-194-1613—Bookcase
7110—00-281-5689—Costumer
7195—-00-242-3503—Coat Rack
NPA: None currently authorized
Contract Activity: GSA, National Furniture
Center, Washington, DC
Product/NSN: Stamp, Rubber
7520—00-NSH-0084
7520-00-NSH-0085
7520—00—-NSH-0086
NPA: None currently authorized
Contract Activity: Mountain Home Air Force
Base, Idaho

Sheryl D. Kennerly,

Director, Information Management.

[FR Doc. 04-19641 Filed 8-26—04; 8:45 am]|
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: Current Population Survey
(CPS), November Voting & Registration
Supplement.

Form Number(s): None. The CPS is
conducted by interviewers using laptop
computers.

Agency Approval Number: 0607—
0466.

Type of Request: Reinstatement, with
change, of a previously approved
collection.

Burden: 1,400 hours.

Number of Respondents: 56,000.

Avg Hours Per Response: 1.5 minutes.

Needs and Uses: The purpose of this
request for review is to obtain Office of
Management and Budget (OMB)
clearance for the Current Population
Survey (CPS) 2004 Voting and
Registration Supplement to be
conducted in conjunction with regular
CPS interviewing during November
2004. This supplement continues the
biennial collection of data concerning
voting and registration that has been
asked periodically since 1964. This
supplement is sponsored by the U.S.
Census Bureau.

The Voting and Registration data
yields statistics on voter (and nonvoter)
characteristics and current voter trends.
These data enable policymakers to keep
issues up to date, such as changes in
participation in the election process by
demographic characteristics such as age,
sex, race, ethnicity, and educational
attainment.

This clearance will also cover an
identical voting and registration
supplement to be conducted in
November 2006.

The primary purpose of collecting
these data from the November 2004 CPS
supplement is to relate demographic
characteristics (age, sex, race, education,
occupation, and income) to voting and
nonvoting behavior. Federal, state, and
local election officials; college
institutions; political party committees;
research groups; and other private
organizations use the voting and
registration data collected in the
November 2004 CPS supplement.
Election officials use these data to
formulate policies relating to the voting
and registration process. Data obtained
on duration of residence will allow
policymakers and researchers to better
determine the relationships between
other demographic characteristics and
voting behavior. Previous studies have
shown that the voting and registration
characteristics of recent movers differ
greatly from those of nonmovers. By
collecting and presenting data at the
state level, we will also obtain
information on the effectiveness of
increased voter registration drives in
different regions.

Affected Public: Individuals or
households.

Frequency: Biennially.

Respondent’s Obligation:

Legal Authority: Title 13 U.S.C.,
Section 182.

OMB Desk Officer: Susan Schechter,
(202) 395-5103.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Susan Schechter, OMB Desk
Officer either by fax (202—-395-7245) or
e-mail (susan_schechter@omb.eop.gov).

Dated: August 23, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-19576 Filed 8—26—04; 8:45 am]|
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Regulations and Procedures Technical
Advisory Committee; Notice of
Partially Closed Meeting

The Regulations and Procedures
Technical Advisory Committee (RPTAC)
will meet September 14, 2004, 9 a.m.,
Room 3884, in the Herbert C. Hoover
Building, 14th Street between
Constitution and Pennsylvania
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration on implementation of
the Export Administration Regulations
(EAR) and provides for continuing
review to update the EAR as needed.

Agenda
Public Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments
by the public.

3. Update on Export Administration
Regulations.

4. Update on computer and
microprocessor technology controls.

5. Update on Special Intra-company
License (SIL) proposal.

6. Update on encryption controls.

7. Update on country group revision
project.
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8. Update on Excluded Parties Listing
System (EPLS) project.

9. Update on Automated Export
System (AES).

10. Update on export enforcement
initiatives.
11. Reports from working groups.

Closed Session

12. Discussion of matters determined
to be exempt from the provisions
relating to public meetings found in 5
U.S.C. app. 2 sections 10(a)(1) and
10(a)(3).

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent that time permits, members of the
public may present oral statements to
the Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
the distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials prior to the meeting to Ms. Lee
Ann Carpenter at Lcarpent@bis.doc.gov.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on August 12,
2004, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. app. 2 section
(10)(d)), that the portion of the meeting
dealing with trade secrets and
commercial or financial information
deemed privileged or confidential as
described in 5 U.S.C. section 552b(c)(4)
and the portion of the meeting dealing
with matters the disclosure of which
would be likely to frustrate significantly
implementation of an agency action as
described in 5 U.S.C. 552b(c)(9)(B) shall
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 sections 10(a)(1) and 10(a)(3).

The remaining portions of the meeting
will be open to the public. For more
information, call Lee Ann Carpenter at
(202) 482-2583.

Dated: August 24, 2004.

Lee Ann Carpenter,

Committee Liaison Officer.

[FR Doc. 04-19593 Filed 8-26-04; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 082304A]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Pacific Fishery
Management Council (Council) and its
advisory entities will hold public
meetings.

DATES: The Council and its advisory
entities will meet September 12-17,
2004. The Council meeting will begin
on Tuesday, September 14, at 8 a.m.,
reconvening each day through Friday.
All meetings are open to the public,
except a closed session will be held
from 8 a.m. to 9 a.m. on Tuesday,
September 14 to address litigation and
personnel matters. The Council will
meet as late as necessary each day to
complete its scheduled business.
ADDRESSES: The meetings will be held at
the Hyatt Regency Islandia, 1441
Quivira Road, San Diego, CA 92109;
telephone: 619-224-1234.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 200, Portland,
OR 97220.

FOR FURTHER INFORMATION CONTACT: Dr.
Donald O. Mclsaac, Executive Director;
telephone: (503) 820—-2280.
SUPPLEMENTARY INFORMATION: The
following items are on the Council
agenda, but not necessarily in this order:

A. Call to Order

1. Opening Remarks, Introductions
2. Roll Call

3. Executive Director’s Report

4. Approve Agenda

B. Administrative Matters

1. Approval of Council Meeting
Minutes

2. NMFS Revision of National
Standard 1

3. Update of Council Operating
Procedures (COPs) and Statement of
Organization, Practices, and Procedures
(SOPPs) Documents

4. Council Communication Plan

5. Legislative Matters

6. Fiscal Matters

7. Interim Appointments to Advisory
Bodies

8. Workload Priorities and Draft
November 2004 Council Meeting
Agenda

C. Groundfish Management

1. California Recreational Fishery
Survey (CRFS) Program Review

2. Initial Consideration of Status of
Fisheries and Inseason Adjustments

3. Consideration of Limited
Refinements to the 2005/06 Fishery
Management Specifications

4. Red Light/Green Light Threshold
for Optimum Yield Adjustments

5. NMFS Report

6. Groundfish Essential Fish Habitat
Environmental Impact Statement (EIS) -
Preliminary Alternatives

7. Off-Year Science Improvements
Report

8. Terms of Reference for Groundfish
Rebuilding Plan Review

9. Final Consideration of 2004
Inseason Adjustments

10. Expansion of Vessel Monitoring
System

11. Trawl Individual Quota EIS

D. Salmon Management

1. Salmon Fishery Update

2. Salmon Methodology Review

3. Fishery Management Plan (FMP)
Amendment Update

E. Marine Protected Areas

1. Guidelines for Review of Marine
Reserves Issues

2. Update on Miscellaneous Marine
Protected Areas Activities

3. Krill Harvest Ban Proposal

F. Pacific Halibut Management

1. Pacific Halibut Fishery Update

2. Proposed Changes to the Catch
Sharing Plan and Annual Regulations

3. Review of Pacific Halibut Bycatch
Estimates for Use by the International
Pacific Halibut Commission

G. Habitat
Current Habitat Issues

H. Highly Migratory Species (HMS)
Management

1. NMFS Report

2. FMP Amendment for Limited Entry
in the High Seas Pelagic Longline
Fishery

3. Stock Assessments for Albacore
and Blue Fin Tuna

I. Coastal Pelagic Species Management

1. NMFS Report

2. STAR Panel Report

3. FMP Amendment—Sardine
Allocation

SCHEDULE OF ANCILLARY
MEETINGS

SUNDAY, SEPTEMBER
12, 2004 ........ccen....
Groundfish Manage-

ment Team ................ 1 p.m.
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SCHEDULE OF ANCILLARY
MEETINGS—Continued

MONDAY, SEP-
TEMBER 13, 2004 ....
Council Secretariat
Groundfish Advisory
Subpanel
Groundfish Manage-
ment Team ................
Scientific and Statistical
Committee .................
Essential Fish Habitat
EIS — Joint Session ..
National Standard 1
Briefing — Joint Ses-
[<310] o TR
Legislative Committee ..
Budget Committee ........
Enforcement Consult-
ants
TUESDAY, SEP-
TEMBER 14, 2004 ....
Council Secretariat
California State Delega-
tion
Oregon State Delega-
tion
Washington State Dele-
gation
Groundfish Advisory
Subpanel
Groundfish Manage-
ment Team ...............
Scientific and Statistical
Committee ................
Habitat Committee ........
Enforcement Consult-
ants
WEDNESDAY, SEP-
TEMBER 15, 2004 ....
Council Secretariat
California State Delega-
tion
Oregon State Delega-
tion
Washington State Dele-
gation
Groundfish Advisory
Subpanel
Groundfish Manage-
ment Team ................
Highly Migratory Spe-
cies Advisory
Subpanel
Enforcement Consult-
ants
THURSDAY, SEP-
TEMBER 16, 2004 ....
Council Secretariat
California State Delega-
tion
Oregon State Delega-
tion
Washington State Dele-
gation
Groundfish Advisory
Subpanel
Groundfish Manage-
ment Team ...............
Enforcement Consult-
ants
FRIDAY, SEPTEMBER
17, 2004 .......cccuveeen.
Council Secretariat

8 a.m.

8 a.m.

8 a.m.

8 a.m.
9:30 a.m.
11 am.
11 am.

1 p.m.

4 p.m.

7 am.
7 am.
7 am.
7 am.
8 a.m.
8 a.m.

8 a.m.
10:30 a.m.

As necessary

7 am.
7 a.m.
7 am.
7 am.
8 a.m.

8 a.m.

8 a.m.

As necessary

7 am.
7 a.m.
7 am.
7 am.
8 a.m.
8 a.m.

As necessary

7 a.m.

SCHEDULE OF ANCILLARY
MEETINGS—Continued

California State Delega-

ton e 7 a.m.
Oregon State Delega-

ton e, 7 am.
Washington State Dele-

gation ...cccoeeiiieieee 7 am.
Groundfish Advisory

Subpanel ........ccccoeu... As necessary
Groundfish Manage-

ment Team ................ 8 a.m.
Enforcement Consult-

ants oo As necessary

Although non-emergency issues not
contained in this agenda may come
before this Council for discussion, those
issues may not be the subject of formal
Council action during these meetings.
Council action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Ms. Carolyn Porter
at 503—-820-2280 at least 5 days prior to
the meeting date.

Dated: August 24, 2004.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E4-1951 Filed 8-26—04; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Taiwan

August 23, 2004.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: August 30, 2004.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.

Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.cbp.gov. For information
on embargoes and quota re-openings,
refer to the Office of Textiles and
Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being increased for
Carryover.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 69 FR 4926,
published on February 2, 2004). Also
see 68 FR 59927, published on October
20, 2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

August 23, 2004.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 14, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Taiwan and
exported during the twelve-month period
which began on January 1, 2004 and extends
through December 31, 2004.

Effective on August 30, 2004, you are
directed to increase the current limits for the
following categories, as provided for under
the Uruguay Round Agreement on Textiles
and Clothing:

Category Twelve-month limit !

Sublevel in Group I

633/634/635 ............. 1,650,784 dozen of
which not more than
968,910 dozen shall
be in Categories
633/634 and not
more than 858,578
dozen shall be in
Category 635.
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Category Twelve-month limit

Within Group Il Sub-
group

333/334/335 ............. 349,314 dozen of
which not more than
187,340 dozen shall

be in Category 335.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2003.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. E4-1952 Filed 8—26—04; 8:45 am]

BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Amendment of Export Visa
Requirements to Include the Electronic
Visa Information System for Certain
Cotton, Wool, and Man-Made Fiber
Apparel Produced or Manufactured in
the Republic of Maldives

August 23, 2004.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA)

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection amending visa
requirements.

EFFECTIVE DATE: September 7, 2004.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482-
4212.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

In exchange of notes dated January 12,
2004 and August 4, 2004, the
Governments of the United States and
the Republic of Maldives agreed to
amend the existing Visa Arrangement
for cotton, wool, and man-made fiber
apparel. The amended visa Arrangement
establishes new provisions for the
Electronic Visa Information System
(ELVIS), but continues the requirement
for the paper visa. This notice amends,
but does not cancel, the notice and letter
to the Commissioner of Customs, as
amended, published in the Federal

Register on August 24, 1982. (See 47 FR
36879.)

A description of the textile and
apparel categories in terms of categories
within the Harmonized Tariff Schedule
of the United States is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 69 FR 4926,
published on February 2, 2004).

Goods integrated into GATT 1994 in
Stages II and III by the United States
will not require a visa or ELVIS
transmission (see Federal Register
notices 63 FR 53881, published on
October 7, 1998 and 66 FR 63225,
published on December 5, 2001).

Interested persons are advised to take
all necessary steps to ensure that textile
products entered into the United States
for consumption, or withdrawn from
warehouse for consumption, will meet
the visa requirements set forth in the
letter published below to the
Commissioner, Bureau of Customs and
Border Protection.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

August 23, 2004.

Commissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on August 18, 1982, as
amended, by the Chairman, Committee for
the Implementation of Textile Agreements.
Under the terms of Section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); pursuant to the Uruguay Round
Agreement on Textiles and Clothing, and the
exchange of notes on January 12, 2004 and
August 4, 2004, between the Governments of
the United States and the Republic of
Maldives; and in accordance with the
provisions of Executive Order 11651 of
March 3, 1972, as amended, you are directed
to prohibit entry into the customs territory of
the United States (i.e. the 50 states, the
District of Columbia and the Commonwealth
of Puerto Rico) for consumption and
withdrawal from warehouse for consumption
of cotton, wool, and man-made fiber apparel,
as detailed in the exchange of notes dated
January 12, 2004 and August 4, 2004, and
exported on or after September 7, 2004, for
which the Government of the Republic of
Maldives has not issued an appropriate
export visa and Electronic Visa Information
System (ELVIS) transmission fully described
below. Should additional categories, part-
categories or merged categories become
subject to import quotas, the entire
category(s), part-category(s) or merged
category(s) shall be included in the coverage
of this Arrangement. The categories covered
by this directive are 237, 239, 330-359, 431-

459, and 630-659. Integrated products do not
require an ELVIS transmission or a visa.

A visa must accompany each shipment of
the aforementioned textile products. The
original visa in blue ink shall be stamped on
the front of the original commercial invoice.
Visa Requirements

Each visa stamp will include the following
information:

1. The visa number. The visa number shall
be in the standard nine digit letter format
beginning with one numeric digit for the last
digit of the year of export, followed by the
two character alpha code specified by the
International Organization for
Standardization (ISO) (The code for Maldives
is MV), and a six digit numerical serial
number identifying the shipment; e.g.,
4MV123456.

2. The date of issuance. The date of
issuance shall be the day, month, and year
on which the visa was issued.

3. The original signature of the issuing
official authorized by the Government of the
Republic of Maldives.

4. The correct category(s), merged
category(s), part category(s), quantity(s), and
units of quantity in the shipment in the
units(s) of quantity provided for in the U.S.
Department of Commerce Correlation and in
the Harmonized Tariff Schedule of the
United States (HTSUS), e.g., “Cat. 340-510
DZ”.

Quantities must be stated in whole
numbers. Decimals or fractions will not be
accepted.

The Bureau of Customs and Border
Protection shall not permit entry if the
shipment does not have a visa, or if the visa
number, date of issuance, signature, category,
quantity are missing, incorrect, illegible, or
have been crossed out or altered in any way.
If the quantity indicated on the visa is less
than that of the shipment, entry shall not be
permitted. If the quantity indicated on the
visa is more than that of the shipment, entry
shall be permitted and only the amount
entered shall be charged to any applicable
quota.

Quantities shall be those determined by the
Bureau of Customs and Border Protection.

If the visa is not acceptable then a new visa
must be obtained from the Government of the
Republic of Maldives or a visa waiver may
be issued by the U.S. Department of
Commerce at the request of the Government
of the Republic of Maldives and presented to
the Bureau of Customs and Border Protection
before any portion of the shipment will be
released. The waiver, if used, only waives the
requirement to present a visa with the
shipment. Visa waivers will only be issued
for classification purposes or for one-time
special purpose shipments that are not part
of an ongoing commercial enterprise.

If the visaed invoice is deficient, the
Bureau of Customs and Border Protection
will not return the original document after
entry, but will provide a certified copy of that
visaed invoice for use in obtaining a new
correct original visaed invoice, or a visa
waiver.

Only the actual quantity in the shipment
and the correct category will be charged to
the restraint level.

ELVIS Requirements:
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A. Each ELVIS transmission shall include
the following information:

i. The visa number: The visa number shall
be in the standard nine digit letter format
beginning with one numeric digit for the last
digit of the year of export, followed by the
two character alpha code specified by the
International Organization for
Standardization (ISO) (The code for Maldives
is MV), and a six digit numerical serial
number identifying the shipment; e.g.,
4MV123456.

ii. The date of issuance: The date of
issuance shall be the day, month and year on
which the visa was issued.

iii. The correct category(s), merged
category(s), part category(s), quantity(s), and
unit(s) of quantity of the shipment in the
unit(s) of quantity provided for in the U.S.
Department of Commerce Correlation and in
the Harmonized Tariff Schedule of the
United States. Quantities must be stated in
whole numbers. Decimals or fractions will
not be accepted.

iv. The quantity of the shipment in the
correct units of quantity

v. The manufacturer ID number (MID)

B. Entry of a shipment shall not be
permitted:

L. if an ELVIS transmission has not been
received for the shipment from the
Government of the Republic of Maldives;

ILif the ELVIS transmission for that
shipment is missing any of the following
information:

i) visa number

ii) category, part category, or merged
category

iii) quantity

iv) unit of measure

v) date of issuance

vi) manufacturer ID number

I1I. if the ELVIS transmission for the
shipment does not match the information
supplied by the importer, or the Customs
broker acting as an agent on behalf of the
importer, with regard to any of the following:

i) visa number

ii) category, part category, or merged
category

iii) unit of measure

IV. If the quantity being entered is greater
than the quantity transmitted.

V. If the visa number has previously been
used, except in the case of a split shipment,
or cancelled, except when entry has already
been made using the visa number.

C. A new, correct ELVIS transmission from
the Government of the Republic of Maldives
is required before a shipment that has been
denied entry for one the circumstances
mentioned above will be released.

D. Visa waivers will only be accepted if the
shipment qualifies for a one-time special
purpose shipment that is not part of an
ongoing commercial enterprise. A visa
waiver may be issued by the Department of
Commerce at the request of the Government
of the Republic of Maldives. A visa waiver
only waives the requirements to present an
ELVIS transmission at the time of entry, and
does not waive any quota requirements.

E. In the event of a systems failure,
shipments will not be released for twenty-
four hours or 1 calendar day. If system failure
exceeds twenty-four hours or 1 calendar day,

for the remaining period of the system failure
the Bureau of Customs and Border Protection
will release shipments on the basis of the
visa data provided by the Government of the
Republic of Maldives. The Republic of
Maldives will retransmit all data that was
affected by the systems failure when the
system is functioning normally.

Shipments not requiring visas or ELVIS
transmission:

Merchandise imported for the personal use
of the importer and not for resale, regardless
of value, and properly marked commercial
sample shipments valued at U.S. $800 or less
do not require a visa or an ELVIS
transmission for entry and shall not be
charged to Agreement levels.

Other Provisions:

The visa stamp remains unchanged.

Goods integrated into GATT 1994 in Stages
II and III by the United States will not require
a visa or ELVIS transmission (see Federal
Register notices 63 FR 53881, published on
October 7, 1998 and 66 FR 63225, published
on December 5, 2001, respectively). A visa
and ELVIS transmission will continue to be
required for non-integrated products.

The Committee for the Implementation of
Textile Agreements has determined that this
action fall with the foreign affairs exception
to the rulemaking provisions of 5 U.S.C.
553(a)(1).

Sincerely,

D. Michael Hutchinson,
Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. E4—-1953 Filed 8-26-04; 8:45 am]
BILLING CODE 3510-Dr-S

DEPARTMENT OF EDUCATION
RIN 1820-ZA36

National Institute on Disability and
Rehabilitation Research

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Notice of proposed priorities for
knowledge dissemination and
utilization projects.

SUMMARY: The Assistant Secretary for
Special Education and Rehabilitative
Services proposes priorities for three
knowledge dissemination and
utilization projects under the National
Institute on Disability and
Rehabilitation Research (NIDRR)
Disability and Rehabilitation Research
Projects (DRRP) Program. The Assistant
Secretary may use these priorities for
competitions in fiscal year (FY) 2005
and later years. We take this action to
focus attention on an identified national
need. We intend these priorities to
improve rehabilitation outcomes for
individuals with disabilities.

DATES: We must receive your comments
on or before September 27, 2004.

ADDRESSES: Address all comments about
this proposed priority to Donna Nangle,
U.S. Department of Education, 400
Maryland Avenue, SW., Room 6030,
Potomac Center Plaza, Washington, DC
20202-2600. If you prefer to send your
comments through the Internet, use the
following address:
donna.nangle@ed.gov.

FOR FURTHER INFORMATION CONTACT:
Donna Nangle. Telephone: (202) 245—
7462.

If you use a telecommunications
device for the deaf (TDD), you may call
the the Federal Information Relay
Service (FIRS) at 1-800-877-8339 or via
Internet: donna.nangle@ed.gov.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:
Invitation To Comment

We invite you to submit comments
regarding these proposed priorities. To
ensure that your comments have
maximum effect in developing the
notice of final priorities, we urge you to
identify clearly the specific proposed
priority or topic that each comment
addresses.

We invite you to assist us in
complying with the specific
requirements of Executive Order 12866
and its overall requirement of reducing
regulatory burden that might result from
these proposed priorities. Please let us
know of any further opportunities we
should take to reduce potential costs or
increase potential benefits while
preserving the effective and efficient
administration of the program.

During and after the comment period,
you may inspect all public comments
about these priorities in Room 6032, 550
12th Street, SW., Potomac Center Plaza,
Washington, DC, between the hours of
8:30 a.m. and 4 p.m., eastern time,
Monday through Friday of each week
except Federal holidays.

Assistance to Individuals With
Disabilities in Reviewing the
Rulemaking Record

On request, we will supply an
appropriate aid, such as a reader or
print magnifier, to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for these proposed priorities. If
you want to schedule an appointment
for this type of aid, please contact the
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person listed under FOR FURTHER
INFORMATION CONTACT.

We will announce the final priorities
in a notice in the Federal Register. We
will determine the final priorities after
considering responses to this notice and
other information available to the
Department. This notice does not
preclude us from proposing or funding
additional priorities, subject to meeting
applicable rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we
choose to use any of these proposed
priorities, we invite applications
through a notice in the Federal Register.
When inviting applications we
designate each priority as absolute,
competitive preference, or invitational.
The effect of each type of priority
follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by either (1) Awarding
additional points, depending on how
well or the extent to which the
application meets the competitive
priority (34 CFR 75.105(c)(2)(i)); or (2)
selecting an application that meets the
competitive priority over an application
of comparable merit that does not meet
the priority (34 CFR 75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
invitational priority. However, we do
not give an application that meets the
invitational priority a competitive or
absolute preference over other
applications (34 CFR 75.105(c)(1)).

Note: NIDRR supports the goals of
President Bush’s New Freedom
Initiative (NFI). The NFI can be accessed
on the Internet at the following site:
http://www.whitehouse.gov/infocus/
newfreedom/.

These proposed priorities are in
concert with NIDRR’s 1999-2003 Long-
Range Plan (Plan). The Plan is
comprehensive and integrates many
issues relating to disability and
rehabilitation research topics. While
applicants will find many sections
throughout the Plan that support the
activities to be conducted under these
proposed priorities, specific references
are included for the topics presented in
this notice. The Plan can be accessed on
the Internet at the following site: http:/
/www.ed.gov/rschstat/research/pubs/
index.html.

Through the implementation of the
Plan, NIDRR seeks to: (1) Improve the
quality and utility of disability and

rehabilitation research; (2) foster an
exchange of expertise, information, and
training to facilitate the advancement of
knowledge and understanding of the
unique needs of traditionally
underserved populations; (3) determine
best strategies and programs to improve
rehabilitation outcomes for underserved
populations; (4) identify research gaps;
(5) identify mechanisms of integrating
research and practice; and (6)
disseminate findings.

Disability and Rehabilitation Research
Projects (DRRP) Program

The purpose of the DRRP Program is
to plan and conduct research,
demonstration projects, training, and
related activities that help to maximize
the full inclusion and integration of
individuals with disabilities into society
and to improve the effectiveness of
services authorized under the
Rehabilitation Act of 1973, as amended
(Act).

Under the DRRP program, we define
a development activity as using
knowledge and understanding gained
from research to create materials,
devices, systems, or methods beneficial
to the target population, including
design and development of prototypes
and processes. We define a
dissemination activity as the systematic
distribution of information or
knowledge through a variety of ways to
potential users or beneficiaries. We
define a technical assistance activity as
the provision of expertise or information
for use in problem-solving.

Background
Priorities

Knowledge Dissemination and
Utilization (KDU) projects ensure
widespread distribution, in usable
formats, of practical scientific and
technological information generated by
research, development, and
demonstration projects. The effective
dissemination and utilization of
disability and rehabilitation research
results are critical to achieving NIDRR’s
mission. Research findings can improve
the quality of life of people with
disabilities and further their full
inclusion into society. These benefits
are feasible only if the findings and
technologies are available to, known by,
and accessible to potential users.

NIDRR is particularly interested in
ensuring that information to be
disseminated is of high quality and is
based on scientifically rigorous research
and development and that potential
users have the information they need to
judge the quality of research and
development findings and products and

the relevance of these findings and
products to their particular needs. End-
users with limited scientific training, in
particular, may need assistance in order
to understand competing research
claims or determine the relevance of
particular findings to their individual
situations. In addition, given the nature
of scientific study, practical information
often is based on cumulative
knowledge, not upon the results of any
one study. Therefore, we encourage
potential applicants to examine
procedures used by such organizations
as the Campbell Collaboration (http://
www.campbellcollaboration.org/), the
Cochrane Collaboration (http://
www.cochrane.org/), and the
Department of Education What Works
Clearinghouse (http://www.w-w-c.org/)
when designing synthesis and
dissemination activities.

Proposed Priorities

The Assistant Secretary for Special
Education and Rehabilitative Services
proposes to fund up to three DRRPs to
develop dissemination methods and
provide technical assistance that focus
on innovative knowledge sharing
solutions to improve the lives of persons
with disabilities. The goal of the
projects is to provide end-users with the
information they need to make choices
based on high-quality scientific research
and development. Under each of these
topics, the KDU project must:

(1) Identify topic areas and target
audiences, which must include people
with disabilities and their families;

(2) Develop standards to guide the
systematic review and synthesis of
disability and rehabilitation research
and development studies;

(3) Identify or develop effective
outreach strategies for the target
audiences;

(4) Develop research syntheses in
selected topic areas and make this
information available, in preferred
formats, to the target audiences; and

(5) Develop cost-effective outreach
strategies to provide target audiences
with research-based information, and
determine whether and how the
information is used.

In carrying out these project
requirements, in consultation with the
NIDRR project officer, each project
must:

e Involve, as appropriate, individuals
with disabilities or their family
members, or both, in all aspects of the
design and development of
dissemination activities;

¢ Demonstrate how the project will
yield measurable results for people with
disabilities; and
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e Identify specific performance
targets and propose outcome indicators,
along with timelines to reach these
targets.

A project must focus on one of the
following priority topic areas:

(a) Dissemination Using the
Mainstream Media: The purpose of a
project under this topic area is to
improve dissemination of disability and
rehabilitation research and development
information via the mainstream media
and the disability press. Chapter 8 of the
Plan calls upon NIDRR to “address
general audiences that influence the
opportunities available to people with
disabilities. These general audiences
include: Employers, manufacturers,
educators at all levels, economic
development and planning personnel,
service establishments, the media and
policy makers at local, state and
national levels”. Dissemination of
research and development information
through the mainstream media—e.g.,
newspapers, popular magazines, radio,
television, and internet news and
information sites—has the promise of
being an effective means of
communication to these diverse
audiences. To provide information that
ultimately will be used by the media,
the grantee must work with
representatives from the mainstream
media and with researchers to establish
strategies for providing timely
information on research and
development activities and findings to
the media.

The reference to this topic may be
found in the Plan, Chapter 8,
Knowledge Dissemination and
Utilization, and Chapter 10, Enhancing
NIDRR’s Management of Research.

(b) International Exchange of
Information and Experts in
Rehabilitation and Independent Living:
The purpose of a project under this
topic area is to improve the exchange of
disability and rehabilitation research
and development information between
the United States and other countries in
order to develop new knowledge and
methods in the rehabilitation of
individuals with disabilities in the
United States, share information found
useful in other nations, and increase the
skill levels of rehabilitation personnel.
This project must:

¢ Develop innovative methods for
compiling and exchanging information
between the United States and other
nations on rehabilitation research and
development, as well as information on
disability policies that maximize the full
inclusion, social integration,
employment, and independent living of
individuals of all ages with disabilities.

e Provide targeted outreach to and
obtain insight from researchers;
consumers; and voluntary, non-profit,
and philanthropic organizations that are
operating programs related to disability
and rehabilitation research in other
nations.

e Conduct at least one rehabilitation
research information conference per
funding cycle involving participants
from the United States and other
countries to provide state-of-the-art
information on international
rehabilitation research efforts and
policies that affect people with
disabilities.

e Conduct an international exchange
of researchers and technical assistance
experts between other countries and the
United States to provide firsthand
experiences in cross-cultural
communication and to form alliances
for collaborative research or information
sharing.

The reference to this topic may be
found in the Plan, Chapter 10,
Enhancing NIDRR’s Management of
Research.

(c) Innovative KDU for Disability and
Professional Organizations and
Stakeholders: The purpose of a project
under this topic is to disseminate
information on disability and
rehabilitation research and development
findings to a particular constituency by
using organizations that serve that
constituency as intermediaries. Such
organizations, because they have
established strategies for providing
information to their constituencies—
e.g., conferences, newsletters, and
workshops—may represent an effective
means of dissemination. The project
must produce information digests that
will be suitable for further
dissemination through the partner
organizations. The project must be
knowledgeable about the target
audiences represented by the
organizations and must develop
innovative means of communication
with the publics served by the
organizations. The project must serve as
an information conduit for interactive
discussions with the organizations that
will help inform future NIDRR research
priorities and disseminate the findings
of NIDRR-sponsored research.

The reference to this topic may be
found in the Plan, Chapter 8,
Knowledge Dissemination and
Utilization, and Chapter 10, Enhancing
NIDRR’s Management of Research.

Executive Order 12866

This notice of proposed priorities has
been reviewed in accordance with
Executive Order 12866. Under the terms
of the order, we have assessed the

potential costs and benefits of this
regulatory action.

The potential costs associated with
the notice of proposed priorities are
those resulting from statutory
requirements and those we have
determined as necessary for
administering this program effectively
and efficiently.

In assessing the potential costs and
benefits—both quantitative and
qualitative—of this notice of proposed
priorities, we have determined that the
benefits of the proposed priorities
justify the costs.

Summary of Potential Costs and
Benefits

The potential costs associated with
these proposed priorities are minimal,
while the benefits are significant.
Grantees may anticipate costs associated
with completing the application process
in terms of staff time, copying, and
mailing or delivery. The use of e-
Application technology reduces mailing
and copying costs significantly.

The benefits of the DRRP Program
have been well established over the
years. Similar projects have been
completed successfully and have
produced findings that help improve the
lives of individuals with disabilities.
These proposed priority will generate
new strategies for disseminating
findings from disability and
rehabilitation research and development
that will improve the full integration of
individuals with disabilities into
society.

Applicable Program Regulations: 34
CFR part 350.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister. To use PDF you must
have Adobe Acrobat Reader, which is
available free at this site. If you have
questions about using PDF, call the U.S.
Government Printing Office (GPO), toll
free, at 1-888-293—-6498; or in the
Washington, DC area at (202) 512—1530.

Note: The official version of this
document is the document published in
the Federal Register. Free Internet
access to the official edition of the
Federal Register and the Code of
Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/
nara/index.html.

(Catalog of Federal Domestic Assistance
Number 84.133A, Disability Rehabilitation
Research Project)
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Program Authority: 29 U.S.C. 762(g) and
764(a).

Dated: August 24, 2004.
Troy R. Justesen,

Acting Deputy Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. E4—-1955 Filed 8—26-04; 8:45 am]|
BILLING CODE 4000-01-P

ELECTION ASSISTANCE COMMISSION

Request for Proposals for the Help
America Vote College Poll Worker
Recruitment Program

AGENCY: Election Assistance
Commission (EAC).

ACTION: Notice of Request for
Applications—Federal Grant
Opportunity.

SUMMARY: Pursuant to Sections 501-503
of the Help America Vote Act (HAVA),
Public Law 107-252, the U.S. Election
Assistance Commission (EAC or
Commission) is hereby publishing in the
Federal Register a Request for Proposals
for the Help America Vote College Poll
Worker Recruitment Program.
DATES: This notice is effective upon
publication in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Phone: Karen Lynn-Dyson at (202) 566—
3100 or 1-866—-747-1471 (toll-free).

Federal Agency Name: United States
Election Assistance Commission.

Funding Opportunity Title: Help
America Vote College Program.

Announcement Type: Competitive
Grant—Initial.

Funding Opportunity Number: EAC—
04—001.

CFDA Number: 90.400.

Due Date: Applications are due by
Thursday, September 9, 2004.

I. Funding Opportunity Description

This announcement is covered under
the Help America Vote Act of 2002,
Public Law (Pub. L.) 107-252, Title V.
Provisions under this title allow the
U.S. Election Assistance Commission to
award grants for the development of a
program to encourage students enrolled
at institutions of higher education
(including community colleges) to assist
State and local governments in the
administration of elections by serving as
nonpartisan poll workers or assistants.

Project funds must be used for
projects and activities which are carried
out without partisan bias or without
promoting any particular point of view
regarding any issue.

Purpose of the U.S. Election Assistance
Commission

The U.S. Election Assistance
Commission (“EAC” or “Commission”’)

was established by the Help America
Vote Act of 2002 (“HAVA”). Central to
its role, the Commission serves as a
national clearinghouse and resource for
information and review of procedures
with respect to the administration of
federal elections.

HAVA requires the EAC to, among
other things:

o Generate technical guidance on the
administration of federal elections.

e Produce voluntary voting systems
guidelines.

e Research and report on matters that
affect the administration of federal
elections.

e Otherwise provide information and
guidance with respect to laws,
procedures, and technologies affecting
the administration of federal elections.

¢ Administer payments to States to
meet HAVA requirements.

o Provide grants for election
technology development and for pilot
programs to test election technology.

¢ Develop a national program for the
testing, certification, and decertification
of voting systems.

¢ Maintain the national mail voter
registration form that was developed in
accordance with the National Voter
Registration Act of 1993 (“NVRA”),
report to Congress every two years on
the impact of the NVRA on the
administration of federal elections, and
provide information to States on their
responsibilities under that law.

¢ Audit entities who receive federal
funds authorized by HAVA from the
General Services Administration or the
EAC.

e Submit an annual report to
Congress describing EAC activities for
the previous fiscal year.

Additionally, the EAC is required, not
later than one year after the
appointment of its members, to develop
a program to be known as the “Help
America Vote College Program.”

Help America Vote College Program

The EAC is seeking proposals which
will assist the Commission in
developing and implementing the Help
America Vote College Program (““‘College
Program™).

The purpose of the College Program is
to encourage students enrolled at
institutions of higher education
(including community colleges) to assist
state and local governments in the
administration of elections by serving as
nonpartisan poll workers or assistants,
and to encourage state and local
governments to use the services of the
students participating in the College
Program.

While laws regarding eligibility for
poll worker service vary somewhat from

state to state, in all states, poll worker
service requires dedication. Poll
workers are required to attend a training
session conducted by the local election
jurisdiction prior to Election Day. Most
training sessions occur in the month
prior to Election Day (i.e., October for
this project period), and generally last,
on average, 2 to 3 hours. Through
coordination between the local election
jurisdiction and the prospective grantee,
on-site poll worker training may be
arranged.

Applicants also should be aware that
poll workers generally are required to be
at polling locations to help set up prior
to the opening of polls, and should plan
to stay at least 45 minutes after the close
of polls on Election Day. In some
jurisdictions options to split a shift are
available. Applicants should understand
that college poll workers may be
required to remain at the polling
location the entire day on Election Day.
It should be noted that poll workers are
paid a stipend both for attending
training and for their service on Election
Day. The stipend amounts, paid by the
election jurisdiction, vary widely.

Applicants should be aware that most
states require that poll workers be
registered voters in the state in which
they serve. Other states require that poll
workers be registered voters in the
county in which they serve. In some
cases, however, students are exempt
from these requirements and may serve
under various titles such as assistants or
interpreters.

In making grants under the College
Program, the EAC requires that the
funds provided are spent for projects
and activities which are carried out
without partisan bias or without
promoting any particular point of view
regarding any issue, and that each grant
recipient is governed in a balanced
manner which does not reflect any
partisan bias.

Applicants should be informed that
the EAC will require all grant recipients
to submit a final written report
discussing outcomes and/or related
qualitative data, which the EAC will use
to develop recommendations to the U.S.
Congress, States and local governments
about future involvement of college
students as poll workers and/or “best
practices” information.

General Guidelines for Application

e Outline a plan of action which
describes the scope and detail of how
the proposed work will be
accomplished, given the description and
purpose detailed above regarding the
College Program;

e Describe any unusual features of the
project such as design or technological
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innovations, reductions in cost or time,
or extraordinary social and community
involvement;

e Provide quantitative projections of
the accomplishments to be achieved for
each function or activity in such terms
as the number of college students
expected to participate and the number
of activities accomplished. When
accomplishments cannot be quantified
by activity or function, list them in
chronological order to show the
schedule of accomplishments and their
target dates.

¢ Identify the results and benefits to
be derived. For example, describe how
the activities that your organization
undertakes will promote the
participation of college students to work
as poll workers or assistants during the
upcoming November 2nd general
election.

¢ To the extent possible, include
information on meeting the poll worker
eligibility requirements for the
jurisdiction(s) covered by the student
population described in the application;

e To the extent possible, include
information showing current
involvement and/or support from the
local election administrator(s) of the
jurisdiction(s) covered by the student
population described in the application
or ways in which such involvement
and/or support will be developed
during the project period;

¢ Describe for all functions or
activities identified in the application
and, if applicable, cite factors which
might accelerate or decelerate the work
and state your reason for taking the
proposed approach rather than others;

e Present a budget with reasonable
project costs, appropriately allocated
across component areas, and sufficient
to accomplish the objectives, such as
documentation of the dollar amount
requested, as well as a description of the
fiscal controls and accounting
procedures that will be used to ensure
prudent use, proper disbursement, and
accurate accounting of funds received
under this program announcement.

II. Award Information

Funding Instrument Type: Grant.

Anticipated Total Priority Area
Funding: $200,000-$645,750.

Anticipated Number of Awards: 1-50.

Ceiling on Amount of Individual
Awards: $150,000 per project and
budget period.

Floor on Individual Award Amounts:
$10,000 per project and budget period.
Average Projected Award Amount:

Unknown.
Project Periods for Awards: 3—4
month project and budget periods.

III. Eligibility Information
1. Eligible Applicants

State controlled institutions of higher
education; private institutions of higher
education; community colleges; non-
profit organizations, other than
institutions of higher education; and
faith-based organizations.

All applications that are developed
jointly by more than one agency or
organization must identify only one
organization as the lead organization
and the official applicant. The other
participating organizations can be
included as co-participants, sub-
grantees, or subcontractors.

Any non-profit organization
submitting an application must include
proof of its non-profit status in its
application at the time of submission.
The non-profit organization can
accomplish this by providing any one of
the following:

(a) A reference to the applicant
organization’s listing in the Internal
Revenue Service’s (IRS) most recent list
of tax-exempt organizations described in
the IRS code.

(b) A copy of a currently valid IRS tax
exemption certificate.

(c) A statement from a State taxing
body, State Attorney General, or other
appropriate State official certifying that
the applicant organization has a non-
profit status and that none of the net
earnings accrue to any private
shareholders or individuals.

(d) A certified copy of the
organization’s certificate of
incorporation or similar document that
clearly establishes non-profit status.

(e) Any of the items in the
subparagraphs immediately above for a
State or national parent organization
and a statement signed by the parent
organization that the applicant
organization is a local non-profit
affiliate.

Applicants are cautioned that the
ceiling for individual awards is
$150,000. Requests that exceed the
$150,000 threshold will be considered
non-responsive and will not be eligible
for funding under this announcement.

Applications that are developed
jointly by more than one agency or
organization that fail to identify only
one organization as the lead
organization and the official applicant
will be considered non-responsive and
returned without review.

Pre-award costs are not allowable
charges to this program. Applications
that include pre-award costs with their
submission will be considered non-
responsive and will not be eligible for
funding under this announcement.

Construction is not an allowable
activity or expenditure under this
program. Applications that propose
construction projects or expenditures
will be considered non-responsive and
will not be eligible for funding under
this announcement.

2. Cost Sharing or Matching

None.
3. Other (If Applicable)

On June 27, 2003, the Office of
Management and Budget published in
the Federal Register a new Federal
policy applicable to all Federal grant
applicants. The policy requires all
Federal grant applicants to provide a
Dun and Bradstreet Data Universal
Numbering System (DUNS) number
when applying for Federal grants or
cooperative agreements on or after
October 1, 2003. The DUNS number will
be required whether an applicant is
submitting a paper application or using
the government-wide electronic portal
(http://www.grants.gov). A DUNS
number will be required for every
application for a new award or renewal/
continuation of an award, including
applications or plans under formula,
entitlement and block grant programs,
submitted on or after October 1, 2003.

Please ensure that your organization
has a DUNS number. You may acquire
a DUNS number at no cost by calling the
dedicated toll-free DUNS number
request line on 1-866—705-5711 or you
may request a number on-line at http:/
/www.dnb.com.

Applicants are cautioned that the
ceiling for individual awards is
$150,000. Requests that exceed the
$150,000 threshold will be considered
non-responsive and will not be eligible
for funding under this announcement.

Applications that are developed
jointly by more than one agency or
organization that fail to identify only
one organization as the lead
organization and the official applicant
will be considered non-responsive and
returned without review.

Pre-award costs are not allowable
charges to this program. Applications
that include pre-award costs with their
submission will be considered non-
responsive and will not be eligible for
funding under this announcement.

Construction is not an allowable
activity or expenditure under this
program. Applications that propose
construction projects or expenditures
will be considered non-responsive and
will not be eligible for funding under
this announcement.
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IV. Application and Submission
Information

1. Address To Request Application
Package

U.S. Election Assistance Commission,
1225 New York Avenue, NW., Suite
1100, Washington, DC 20005, Attention:
Karen Lynn-Dyson, Phone: (202) 566—
3100; Fax: (202) 566—1389.

Application forms and certifications
may also be downloaded from the “Help
America Vote College Program” link at
the following Internet address: http://
WWW.eac.gov.

2. Content and Form of Application
Submission

The Application

Each application package must
include an original and two copies of
the complete application. Each copy
should be stapled securely (front and
back if necessary) in the upper left-hand
corner. All pages of the project
description/narrative must be
sequentially numbered, beginning with
page one. In order to facilitate handling,
please do not use covers, binders or
tabs. Do not include extraneous
materials as attachments, such as agency
promotion brochures, slides, tapes, film
clips, minutes of meetings, survey
instruments or entire articles of
incorporation.

You may view this grant
announcement via http://
www.grants.gov. However, you may not
submit an electronic application for this
grant announcement. Rather, the EAC
requires that applications for this grant
announcement be submitted—not later
than September 9, 2004—in paper
format only by mailing or hand
delivering a hard copy of the
application to the following address:

U.S. Election Assistance Commission,
1225 New York Avenue, NW., Suite
1100, Washington, DC 20005, Attention:
Karen Lynn-Dyson, Program Director.
Any questions regarding this
announcement can be directed to Karen
Lynn-Dyson at (202) 566—3100 or by e-
mail at klynndyson@eac.gov.

Please note that to use grants.gov,
you, as the applicant, must have a
DUNS Number. You may acquire a
DUNS number at no cost by calling the
dedicated toll-free DUNS number
request line on 1-866—705-5711 or you
may request a number on-line at
http://www.dnb.com.

Application Requirements

A complete application consists of the
following items:
—Application for Federal Assistance
(SF 424, REV 4-92);

—Budget Information—Non-
Construction Programs (SF 424A, REV
4-92);

—Budget justification for Section B—
Budget Categories;

—Assurances—Non-Construction
Programs (Standard Form 424B, REV
4-92);

—Proof of non-profit status;

—Project description/narrative;

—Any appendices/attachments;

—Certification regarding lobbying.

The above forms and certifications
may be found at the “Help America
Vote College Program” link located at
http://www.eac.gov.

Private, non-profit organizations are
encouraged to submit with their
applications the survey located under
“Grant Related Documents and Forms”
titled “Survey for Private, Non-Profit
Grant Applicants.” The forms are
located on the Web at http://
www.acf.hhs.gov/programs/ofs/
forms.htm.

Application Format

Length: Applications must not exceed
25 pages.

3. Submission Dates and Times

The EAC requires that applications for
this grant announcement be submitted—
not later than September 9, 2004—in
paper format only by mailing or hand
delivering a hard copy of the
application, as instructed below. All
applications will be evaluated upon
receipt and initial screening.

Deadline: Mailed applications shall be
considered as meeting the announced
deadline if they are received on or
before the deadline time and date at the
following address: U.S. Election
Assistance Commission, 1225 New York
Avenue, NW., Suite 1100, Washington,
DC 20005, Attention: Karen Lynn-
Dyson, Program Director, Help America
Vote College Program. Applicants are
responsible for mailing applications
well in advance, when using all mail
services, to ensure that the applications
are received on or before the deadline
time and date.

Applications hand carried by
applicants, applicant couriers, other
representatives of the applicant, or by
overnight/express mail couriers shall be
considered as meeting an announced
deadline if they are received on or
before the deadline date, between the
hours of 8 a.m. and 5 p.m., e.s.t., at the
following address: U.S. Election
Assistance Commission, 1225 New York
Avenue, NW., Suite 1100, Washington,
DC 20005, Attention: Karen Lynn-
Dyson, Program Director, Help America
Vote College Program.

The closing time and date for receipt
of applications is 5 p.m. (Eastern

Standard Time) on Thursday,
September 9, 2004. Mailed or hand
carried applications received after 5
p.m. e.s.t. on the closing date will be
classified as late.

Late applications: Applications which
do not meet the criteria above are
considered late applications. EAC shall
notify each late applicant that its
application will not be considered in
the current competition.

Extension of deadlines: EAC may
extend application deadlines when
circumstances such as Acts of God
(floods, hurricanes, etc.) occur, or when
there are widespread disruptions of mail
service. Determinations to extend or
waive deadline requirements rest with
the U.S. Election Assistance
Commission.

4. Intergovernmental Review

State Single Point of Contact (SPOC):

This program is covered under
Executive Order 12372,
“Intergovernmental Review of Federal
Programs.” Under the Order, States may
design their own processes for
reviewing and commenting on proposed
Federal assistance under covered
programs. As of October 1, 2003, the
following jurisdictions have elected to
participate in the Executive Order
process:

Arkansas, California, Delaware,
Florida, Georgia, Illinois, Iowa,
Kentucky, Maine, Maryland, Michigan,
Mississippi, Missouri, Nevada, New
Hampshire, New Mexico, New York,
North Dakota, Rhode Island, South
Carolina, Texas, Utah, West Virginia,
Wisconsin, District of Columbia, Puerto
Rico, American Somoa, Guam, North
Mariana Islands, and the Virgin Islands.

Applicants from these jurisdictions
should determine the SPOC for that
jurisdiction, and contact their SPOC as
soon as possible to alert them of the
prospective application and receive
instructions. Applicants must submit
any required material to the SPOC as
soon as possible so that the program
office can obtain and review SPOC
comments as part of the award process.
The applicant must submit all required
materials, if any, to the SPOC and
indicate the date of this submittal (or
the date of contact if no submittal is
required) on the Standard Form 424,
item 16a. Under 45 CFR 100.8(a)(2), a
SPOC has up to 60 days from the
application deadline to comment on
proposed new or competing
continuation awards.

Applicants from a jurisdiction that
does not participate in the Executive
Order process, and which have met the
eligibility requirements of this program,
are still eligible to apply for a grant even
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if a State, Territory, Commonwealth,
etc., does not have a SPOC.

A list of the Single Points of Contact
for each State and Territory can be
obtained from the following Web site:
http://www.whitehouse.gov/omb/grants/
spoc.html.

5. Funding Restrictions

Applicants are cautioned that the
ceiling for individual awards is
$150,000.

Applications exceeding the $150,000
threshold will be considered non-
responsive and will not be eligible for
funding under this announcement.

Pre-award costs are not allowable
charges to this program. Applications
that include pre-award costs with their
submission will be considered non-
responsive and will not be eligible for
funding under this announcement.

Construction is not an allowable
activity or expenditure under this
program. Applications that propose
construction projects or expenditures
will be considered non-responsive and
will not be eligible for funding under
this announcement.

6. Other Submission Requirements

Submission by Mail: An applicant
must provide an original application
with all attachments, signed by an
authorized representative and two
copies. The Application must be
received at the address below by 5 p.m.
Eastern Standard Time on or before the
closing date, which is Thursday,
September 9, 2004. Applications should
be mailed to: U.S. Election Assistance
Commission, 1225 New York Avenue,
NW., Suite 1100, Washington, DC
20005, Attention: Karen Lynn-Dyson,
Program Director, Help America Vote
College Program.

Hand Delivery: An applicant must
provide an original application with all
attachments signed by an authorized
representative and two copies. The
application must be received at the
address below by 5 p.m. Eastern
Standard Time on or before the closing
date, which is Thursday, September 8,
2004. Applications that are hand
delivered will be accepted between the
hours of 8 a.m. to 5 p.m., Monday
through Friday. Applications may be
delivered to: U.S. Election Assistance
Commission, 1225 New York Avenue,
NW., Suite 1100, Washington, DC
20005, Attention: Karen Lynn-Dyson,
Program Director, Help America Vote
College Program.

V. Application Instructions

Instructions for Preparing the
Application and Completing
Application Forms

The SF 424, SF 424A, SF 424A—Page
2 and Certifications/Assurances are
contained in the application package
that can be accessed as mentioned
earlier in this announcement. Please
prepare your application in accordance
with the following instructions:

SF 424, Page 1, Application Cover Sheet

Please read the following instructions
before completing the application cover
sheet. An explanation of each item is
included. Complete only the items
specified.

Top of Page. Please indicate that you
are applying for new or implementation
funds.

Item 1. “Type of Submission”—
Preprinted on the form.

Item 2. “Date Submitted”” and
“Applicant Identifier”—Date
application is submitted to EAC and
applicant’s own internal control
number, if applicable.

Item 3. “Date Received By State”—
State use only (if applicable).

Item 4. “Date Received by Federal
Agency”’—Leave blank.

Item 5. “Applicant Information.”

“Legal Name”—Enter the legal name
of applicant organization. For
applications developed jointly, enter the
name of the lead organization only.
There must be a single applicant for
each application.

“Organizational Unit”—Enter the
name of the primary unit within the
applicant’s organization that will
actually carry out the project activity.
Do not use the name of an individual as
the applicant. If this is the same as the
applicant organization, leave the
organizational unit blank.

“Address”—Enter the complete
address that the organization actually
uses to receive mail, since this is the
address to which all correspondence
will be sent. Do not include both street
address and P.O. Box number unless
both must be used in mailing.

“Name and telephone number of the
person to be contacted on matters
involving this application (give area
code)”’—Enter the full name and
telephone number of a person who can
respond to questions about the
application. This person should be
accessible at the address given here and
will receive all correspondence
regarding the application.

Item 6. “Employer Identification
Number (EIN)”—Enter the employer
identification number of the applicant
organization, as assigned by the Internal
Revenue Service.

Item 7. “Type of Applicant”— Self-
explanatory (i.e., state controlled
institution of higher education; private
institution of higher education;
community college; non-profit
organization, other than institutions of
higher education; or faith-based
organizations).

Item 8. “Type of Application”—
Preprinted on the form.

Item 9. “Name of Federal Agency”’—
Preprinted on the form.

Item 10. “‘Catalog of Federal Domestic
Assistance Number and Title”—Enter
the Catalog of Federal Domestic
Assistance (CFDA) number assigned to
the program under which assistance is
requested and its title.

Item 11. “Descriptive Title of
Applicant’s Project”—Enter the project
title. The title is generally short and is
descriptive of the project, not the
priority area title.

Item 12. ““Areas Affected by
Project”—Enter the governmental unit
where significant and meaningful
impact could be observed. List only the
largest unit or units affected, such as
State, county, or city. If an entire unit
is affected, list it rather than subunits.

Item 13. “Proposed Project”—Enter
the desired start date for the project and
projected completion date.

Item 14. “Congressional District of
Applicant/Project”—Enter the number
of the Congressional district where the
applicant’s principal office is located
and the number of the Congressional
district(s) where the project will be
located. If Statewide, a multi-State
effort, or nationwide, enter ““00.”

Item 15. Estimated Funding Levels. In
completing 15a through 15f, the dollar
amounts entered should reflect, for a 3—
4 month project period, the total amount
requested.

Item 15a. Enter the amount of Federal
funds requested in accordance with the
preceding paragraph. This amount
should be no greater than the maximum
amount specified in the priority area
description.

Items 15b—e. Not Applicable.

Item 15f. Enter the estimated amount
of program income, if any, expected to
be generated from the proposed project.
Do not add or subtract this amount from
the total project amount entered under
item 15g. Describe the nature, source
and anticipated use of this program
income in the Project Narrative
Statement.

Item 15g. Enter the sum of items 15a—
15e.

Item 16a. “Is Application Subject to
Review By State Executive Order 12372
Process? Yes.”—Enter the date the
applicant contacted the SPOC regarding
this application. Select the appropriate
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SPOC from the listing provided online
at http://www.whitehouse.gov/omb/
grants/spoc.html. The review of the
application is at the discretion of the
SPOC. The SPOC will verify the date
noted on the application.

Item 16b. “Is Application Subject to
Review By State Executive Order 12372
Process? No.”—Check the appropriate
box if the application is not covered by
E.O. 12372 or if the program has not
been selected by the State for review.

Item 17. “Is tge Applicant Delinquent
on any Federal Debt?”— Check the
appropriate box. This question applies
to the applicant organization, not the
person who signs as the authorized
representative. Categories of debt
include audit disallowances, loans and
taxes.

Item 18. “To the best of my
knowledge and belief, all data in this
application/pre-application are true and
correct. The document has been duly
authorized by the governing body of the
applicant and the applicant will comply
with the attached assurances if the
assistance is awarded.”—To be signed
by the authorized representative of the
applicant. A copy of the governing
body’s authorization for signature of this
application by this individual as the
official representative must be on file in
the applicant’s office, and may be
requested from the applicant.

Item 18a—c. “Typed Name of
Authorized Representative, Title,
Telephone Number”—Enter the name,
title and telephone number of the
authorized representative of the
applicant organization.

Item 18d. “Signature of Authorized
Representative”” —Signature of the
authorized representative named in Item
18a. At least one copy of the application
must have an original signature. Use
colored ink (not black) so that the
original signature is easily identified.

Item 18e. “Date Signed”—Enter the
date the application was signed by the
authorized representative.

SF 424A—Budget Information—Non-
Construction Programs

This is a form used by many Federal
agencies. For this application, Sections
A, B, and F are to be completed.
Sections C, D and E do not need to be
completed.

Sections A and B should include the
Federal as well as the non-Federal
funding for the proposed project
covering the total project period of 4
months or less.

Section A—Budget Summary: This
section includes a summary of the
budget. On line 5, enter total Federal
costs in column (e) and total non-
Federal costs (none for these projects),

including third party in-kind
contributions, but not program income,
in column (f). Enter the total of (e) and
(f) in column (g).

Section B—Budget Categories: This
budget, which includes the Federal as
well as non-Federal funding for the
proposed project (none for these
projects), covers the total project period
of 4 months or less. It should relate to
item 15g, total funding, on the SF 424.
Under column (5), enter the total
requirements for funds (Federal and
non-Federal [none]) by object class
category.

A separate budget justification should
be included to fully explain and justify
major items, as indicated below. The
types of information to be included in
the justification are indicated under
each category. The budget justification
should immediately follow the second
page of the SF 424A.

Personnel—Line 6a. Enter the total
costs of salaries and wages of applicant/
grantee staff for the project period. Do
not include the costs of consultants; this
should be included on line 6h, “Other.”

Justification: Identify the principal
investigator or project director, if
known. Specify by title or name the
percentage of time allocated to the
project, the individual’s project period
salary, and the cost to the project of the
organization’s staff who will be working
on the project.

Fringe Benefits—Line 6b. Enter the
total costs of fringe benefits, unless
treated as part of an approved indirect
cost rate.

Justification: Provide a break-down of
amounts and percentages that comprise
fringe benefit costs, such as health
insurance, FICA, retirement insurance,
etc.

Travel—6c. Enter total costs of out-of-
town travel (travel requiring per diem)
for staff of the project. Do not enter costs
for consultant’s travel or local
transportation, which should be
included on Line 6h, “Other.”

Justification: Include the name(s) of
traveler(s), total number of trips,
destinations, length of stay,
transportation costs and subsistence
allowances.

Equipment—Line 6d. Enter the total
costs of all equipment to be acquired by
the project.

Justification: Equipment to be
purchased with Federal funds must be
justified. The equipment must be
required to conduct the project, and the
applicant organization or its sub
grantees must not have the equipment
or a reasonable facsimile available to the
project. The justification also must
contain plans for future use or disposal
of the equipment after the project ends.

Supplies—Line 6e. Enter the total
costs of all tangible expendable personal
property (supplies) other than those
included on Line 6d.

Justification: Specify general
categories of supplies and their costs.

Contractual—Line 6f. Enter the total
costs of all contracts, including (1)
Procurement contracts (except those
which belong on other lines such as
equipment, supplies, etc.), and (2)
contracts with secondary recipient
organizations, including delegate
agencies. Also include any contracts
with organizations for the provision of
technical assistance. Do not include
payments to individuals on this line. If
the name of the contractor, scope of
work, and estimated total costs are not
available or have not been negotiated,
include on Line 6h, “Other.”

Justification: Attach a list of
contractors, indicating the names of the
organizations, the purposes of the
contracts, and the estimated dollar
amounts of the awards as part of the
budget justification. Whenever the
applicant/grantee intends to delegate
part or the entire program to another
agency, the applicant/grantee must
complete this section (Section B, Budget
Categories) for each delegate agency by
agency title, along with the supporting
information. The total cost of all such
agencies will be part of the amount
shown on Line 6f. Provide backup
documentation identifying the name of
contractor, purpose of contract, and
major cost elements.

Construction—Line 6g. Not
applicable. New construction is not
allowable.

Other—Line 6h. Enter the total of all
other costs. Where applicable, such
costs may include, but are not limited
to: Insurance; medical and dental costs;
non-contractual fees and travel paid
directly to individual consultants; local
transportation (all travel which does not
require per diem is considered local
travel); space and equipment rentals;
printing and publication; computer use;
training costs, including tuition and
stipends; training service costs,
including wage payments to individuals
and supportive service payments; and
staff development costs. Note that costs
identified as ‘“miscellaneous” and
“honoraria” are not allowable.

Justification: Specify the costs
included.

Total Direct Charges—Line 6i. Enter
the total of Lines 6a through 6h.

Indirect Charges—6j. Enter the total
amount of indirect charges (costs). If no
indirect costs are requested, enter
“none.” Generally, this line should be
used when the applicant (except local
governments) has a current indirect cost
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rate agreement approved by the
Department of Health and Human
Services or another Federal agency.

Justification: Enclose a copy of the
indirect cost rate agreement.

Applicants subject to the limitation
on the Federal reimbursement of
indirect costs for training grants should
specify this.

Total—Line 6k. Enter the total
amounts of lines 6i and 6j.

Program Income—Line 7. Enter the
estimated amount of income, if any,
expected to be generated from this
project. Do not add or subtract this
amount from the total project amount.

Justification: Describe the nature,
source, and anticipated use of program
income in the Program Narrative
Statement.

Section C—Non-Federal Resources:
Not applicable.

Section D—Forecasted Cash Needs:
Not applicable.

Section E—Budget Estimate of Federal
Funds Needed for Balance of the
Project: Not applicable. (This section
should only be completed if the total
project period exceeds 17 months.)

Section F—Other Budget Information.

Direct Charges—Line 21. See Form
Instructions.

Indirect Charges—Line 22. Enter the
type of indirect rate (provisional,
predetermined, final or fixed) that will
be in effect during the funding period,
the estimated amount of the base to
which the rate is applied, and the total
indirect expense.

VI. Application Review Information

In considering how applicants will
carry out the responsibilities addressed
under this announcement, competing
applications for financial assistance will
be reviewed and evaluated against the
following criteria:

1. Criteria (Total Possible Points: 105)

Criterion 1: Approach (Maximum 40
Points)

Applicants will be evaluated based on
the extent to which they present a plan
that (1) clearly reflects an understanding
of the characteristics of the targeted
population (college students) and
methods for successfully motivating
such students to participate as poll
workers or other election administration
assistants on Election Day; (2) provides
appropriate services that directly
address the goals of this program; (3)
provides services that are appropriate
and feasible; and (4) can be reliably
evaluated.

e Applications will be evaluated
based on the extent to which they
outline a plan of action pertaining to the

scope and detail on how the proposed
work will be accomplished for each
project, and include a definition of the
goals and specific measurable objectives
for the project (15 points);

e Applications will be evaluated
based on the extent to which they
describe any unusual features of the
project, such as design or technological
innovation, reductions in cost or time,
or extraordinary social and community
involvement (10 points);

o Applications will be evaluated
based on the extent to which they
describe the products to be developed
during the implementation of the
proposed project, such as brochures and
promotional materials, data collection
instruments, internet applications,
reports, evaluation results, and a
dissemination plan for conveying the
information (5 points);

o Applications will be evaluated
based on the extent to which they cite
factors which might accelerate or
decelerate the work and provide reasons
for taking this approach as opposed to
others (5 points);

e Applications will be evaluated
based on the extent to which they
include information on meeting the poll
worker eligibility requirements for the
jurisdiction(s) covered by the student
population described in the application
(2.5 points);

o Applications will be evaluated
based on the extent to which they show
current involvement and/or support
from the local election administrator(s)
and other key stakeholders of the
jurisdiction(s) covered by the student
population described in the application
or ways in which such involvement
and/or support will be developed
during the proposed project period (2.5
points).

Criterion 2: Results or Benefits Expected
(Maximum 30 Points)

Applications will be evaluated based
on the extent to which they discuss the
criteria to be used to evaluate the
results, explain the methodology that
will be used to determine if the needs
identified and discussed are being met,
and the results and benefits identified
are being achieved.

o Applications will be evaluated
based on the extent to which they
identify the kinds of data to be collected
and maintained and discuss the criteria
to be used to evaluate the results and
success of the project. For example, the
applicant may provide a description of
how the proposed project will be
evaluated to determine the extent to
which it has achieved its stated goals
and objectives; the applicant may also
provide a description of methods of

evaluation that include the use of
performance measures that are clearly
related to the intended outcome of the
project; (15 points).

e Applications will be evaluated
based on the extent to which they
provide for each project, when possible,
a quantitative description of the
accomplishments to be achieved and,
when quantification is not possible, a
list of activities, in chronological order,
to show the schedule of
accomplishments and their target date;
(10 points).

e Applications will be evaluated
based on the extent to which they
provide information regarding how the
project will build on current research,
evaluation and/or best practices to
contribute to increased knowledge and
understanding of the problems, issues,
or effective strategies and practices as
they relate to college students
participating as poll workers or other
election administration assistants; (5
points).

Criterion 3: Organizational Profile
(Maximum 25 Points)

Applications will be evaluated based
on the extent to which they identify
how the applicant organization (or the
unit within the organization that will
have responsibility for the project) is
structured, the types and quantity of
services, and the management
capabilities it possesses. Applications
will be evaluated based on the extent to
which the applicant demonstrates a
capacity to implement the proposed
project including (1) Experience with
similar projects; (2) experience with the
target population; (3) qualifications and
experience of the project leadership; (4)
experience and commitment of any
proposed consultants and
subcontractors; and (5) appropriateness
of the organizational structure,
including its management information
system, to carry out the project.

e Application will be evaluated based
on the extent to which they demonstrate
experience with similar projects and the
target population (10 points);

¢ Application will be evaluated based
on the extent to which they identify the
background of the project director and
key project staff (such as the inclusion
of name, address, and training,
educational background and other
qualifying experience) and the extent to
which they demonstrate that the
experience of the organization is such
that the applicant may effectively and
efficiently administer this project and
produce a usable final product. For
example, this can include providing
brief resumes of key project staff (10
points);
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e Applications will be evaluated
based on the extent to which they
provide a brief background description
of how the applicant organization is
organized (such as an organizational
chart that illustrates the relationship of
the project to the current organization)
the types and quantity of services it
provides, and the research and
management capabilities it possesses (5
points).

Criterion 4: Budget and Budget
Justification (Maximum 10 Points)

Applications will be evaluated based
on the extent to which the applicant
presents a budget with reasonable
project costs, appropriately allocated
across component areas, and sufficient
to accomplish the objectives, such as the
inclusion of a justification for and
documentation of the dollar amount
requested.

(1) Applications will be evaluated
based upon the extent to which they
include a narrative budget justification
that describes how the categorical costs
are derived and a discussion of the
reasonableness and appropriateness of
the proposed costs. Line item
allocations and justifications are
required for Federal funds.

All necessary salary information must
appear on the signed original
application for the EAC. Applicants,
however, have the option of omitting
the Social Security Numbers and
specific salary rates of the proposed
project personnel from the two copies
submitted with the original applications
to EAC. For purposes of the outside
review process, applicants may elect to
summarize salary information on the
copies of their application.

e Applications will be evaluated
based on the extent to which they
discuss and justify the costs of the
proposed project as being reasonable
and programmatically justified in view
of the activities to be conducted and the
anticipated results and benefits (5
points) and;

e Applications will be evaluated
based on the extent to which they
describe the fiscal control and
accounting procedures that will be used
to ensure prudent use, proper
disbursement, and accurate accounting
of funds received under this program
announcement (5 points).

2. Review and Selection Process

Each application submitted under this
program announcement will undergo a
pre-review to determine that (1) the
application was received by the closing
date and submitted in accordance with
the instructions in this announcement
and (2) the applicant is eligible for

funding. Applications which pass the
initial EAC screening will be evaluated
and rated by an independent review
panel on the basis of the specific
evaluation criteria. The results of these
reviews will assist the Commissioners of
the EAC in considering competing
applications. The scores determined by
the Independent Review Panel will
weigh heavily in funding decisions
made by the EAC, but will not be the
only factors considered. The evaluation
criteria were designed to assess the
quality of a proposed project, and to
determine the likelihood of its success.
The evaluation criteria are closely
related and are considered as a whole in
judging the overall quality of an
application. Points are awarded only to
applications which are responsive to the
evaluation criteria within the context of
this program announcement.

VII. Award Administration Information

1. Award Notices

The successful applicant will be
notified through the issuance of a
Financial Assistance Award. The
Financial Assistance Award will be
signed by the Help America Vote
College Program Director and
transmitted via postal mail.

Organizations whose applications will
not be funded will be notified in writing
by the U.S. Election Assistance
Commission.

2. Administrative and National Policy
Requirements

The EAC has not promulgated any
such requirements at this time. It is
expected that general administrative
and national policy requirements will
be followed, and the EAC will seek
guidance on these requirements from
other Federal agencies, such as the U.S.
Department of Health and Human
Services.

3. Reporting

Programmatic Reports: Monthly.

Financial Reports: At end of project
period (4-month maximum).

Special Reporting Requirements:
None.

All grantees are required to submit
monthly program reports to the EAGC;
grantees are also required to submit
expenditure reports using the required
financial standard form (SF—269) which
is located on the Internet at: http://
forms.psc.gov/forms/sf/SF-269.pdf. A
suggested format for the program report
will be sent to all grantees after the
awards are made.

VIII. Agency Contacts

Program Office Contact: Karen Lynn-
Dyson, Program Director, Help America

Vote College Program, U.S. Election
Assistance Commission, 1225 New York
Avenue, NW., Suite 1100, Washington,
DC 20005, Phone: (202) 566—3100; Fax
(202) 566—1389; e-mail:
klynndyson@eac.gov.

IX. Other Information

Additional information about the U.S.
Election Assistance Commission and its
purpose can be found on the following
Internet address: http://www.eac.gov.

Thank you for your interest in
improving the voting process in
America.

Dated: August 24, 2004.

Ray Martinez, III,

Commissioner, Election Assistance
Comimission.

[FR Doc. 04-19632 Filed 8—26-04; 8:45 am]
BILLING CODE 6820-MP-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

Energy Conservation Program for
Consumer Products: Decision and
Order Granting a Waiver From the DOE
Commercial Package Air Conditioner
and Heat Pump Test Procedure to
Mitsubishi Electric (Case No. CAC-
008)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Decision and Order.

SUMMARY: Notice is given of the
Decision and Order (Case No. CAC—-008)
granting a Waiver to Mitsubishi Electric
and Electronics USA, Inc. (MEUS) from
the existing Department of Energy (DOE
or Department) commercial package air
conditioner and heat pump test
procedure for its City Multi products.
FOR FURTHER INFORMATION CONTACT: Dr.
Michael G. Raymond, U.S. Department
of Energy, Building Technologies
Program, Mail Stop EE-2], Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585-0121, (202)
586—9611, E-mail:

Michael Raymond@ee.doe.gov; or
Thomas DePriest, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Stop GC-72, Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC 20585-0103, (202) 586—
9507, E-mail:
Thomas.DePriest@hq.doe.gov.

SUPPLEMENTARY INFORMATION: In
accordance with Title 10, Code of
Federal Regulations Part 431.29(f)(4),
notice is hereby given of the issuance of
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the Decision and Order as set out below.
In the Decision and Order, MEUS is
granted a Waiver from the Department
of Energy commercial package air
conditioner and heat pump test
procedure for its City Multi Variable
Refrigerant Flow Zoning (VFRZ)
products.

Issued in Washington, DC, on August 18,
2004.
David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

Decision and Order

In the Matter of: Mitsubishi Electric
and Electronics USA, Inc. (MEUS).
(Case No. CAC-008)

Background

Title IIT of the Energy Policy and
Conservation Act (EPCA) sets forth a
variety of provisions concerning energy
efficiency. Part B of Title III (42 U.S.C.
6291-6309) provides for the AEnergy
Conservation Program for Consumer
Products other than Automobiles.”” Part
C of Title III (42 U.S.C. 6311-6317)
provides for a program entitled ACertain
Industrial Equipment,” which is similar
to the program in Part B, and which
includes commercial air conditioning
equipment, packaged boilers, water
heaters, and other types of commercial
equipment.

Today’s decision and order involves
commercial equipment under Part C,
which specifically provides for
definitions, test procedures, labeling
provisions, energy conservation
standards, and the authority to require
information and reports from
manufacturers. With respect to test
procedures, Part C generally authorizes
the Secretary of Energy to prescribe test
procedures that are reasonably designed
to produce results which reflect energy
efficiency, energy use and estimated
annual operating costs, and that are not
unduly burdensome to conduct.

For commercial package air-
conditioning and heating equipment,
EPCA provides that the test procedures
shall be those generally accepted
industry testing procedures developed
or recognized by the Air-Conditioning
and Refrigeration Institute (ARI) or by
the American Society of Heating,
Refrigerating and Air Conditioning
Engineers (ASHRAE), as referenced in
ASHRAE/IES (IES is the lluminating
Engineering Society of North America)
Standard 90.1 and in effect on June 30,
1992. (42 U.S.C. 6314(a)(4)(A)) This
section also allows the Secretary of
Energy to amend the test procedure for
a product if the industry test procedure
is amended, unless the Secretary
determines that such a modified test

procedure does not meet the statutory
criteria. (42 U.S.C. 6314(a)(4)(B)).

The relevant test procedure for the
purposes of today’s decision and order
and referenced in the version of
ASHRAE 90.1 in effect in 1992 is ARI
210/240 (1989), “Standard for Unitary
Air-Conditioning and Air-Source Heat
Pump Equipment.” The Air-
Conditioning and Refrigeration Institute
subsequently modified the 1989 version
of the test procedure. The Department
issued a Notice of Proposed Rulemaking
proposing to adopt ARI 210/240 (1994)
(65 FR 48828, Aug. 9, 2000), but has not
taken final action with respect to that
proposal. Thus, the currently applicable
test procedure is contained in ARI
Standard 210/240 (1989).

The Department’s regulations contain
provisions allowing a person to seek a
waiver from the test procedure
requirements for covered consumer
products and electric motors. These
provisions are set forth in 10 CFR
430.27 and 10 CFR 431.29. However,
there are no waiver provisions for other
covered commercial equipment. The
Department proposed waiver provisions
for covered commercial equipment on
December 13, 1999 (64 FR 69597), as
part of the commercial furnace test
procedure rule. The Department expects
to publish a final rule codifying this
process in 10 CFR 431.201. Until that
time, DOE will apply to commercial
equipment the waiver provisions for
consumer products and electric motors.
These waiver provisions are
substantively identical.

The waiver provisions allow the
Assistant Secretary for Energy Efficiency
and Renewable Energy to waive
temporarily the test procedure for a
particular basic model when a petitioner
shows that the basic model contains one
or more design characteristics that
prevent testing according to the
prescribed test procedures, or when the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption as to provide materially
inaccurate comparative data. (10 CFR
430.27 (1), 10 CFR 431.29 (f)(4)) Waivers
generally remain in effect until final test
procedure amendments become
effective, thereby resolving the problem
that is the subject of the waiver.

On June 13, 2003, MEUS submitted a
Petition for Waiver from the test
procedures applicable to commercial
package air conditioning and heating
equipment. MEUS requested a waiver
from the applicable test procedures
because, MEUS asserts, the current test
procedures evaluate its CITY MULTI
Variable Refrigerant Flow Zoning
(VRFZ) system products in a manner so

unrepresentative of their true energy
consumption characteristics as to
provide materially inaccurate
comparative data.

In particular, MEUS requested a
waiver from the currently applicable
test procedures contained in ARI 210/
240 (1989), and from the test procedures
contained in ARI 210/240 (1994), which
the Department has proposed to adopt.
On September 16, 2003, the Department
published MEUS’s Petition for Waiver,
and solicited comments, data, and
information respecting the petition. 68
FR 54212.

The Department received three
written comments, from Carrier
Corporation (Carrier), Lennox
International Inc. (Lennox), and
Samsung Air Conditioning (Samsung),
concerning the Petition for Waiver. One
of the comments (Samsung) supported
granting the waiver, and two of the
comments (Carrier and Lennox) were
opposed.

Assertions and Determinations

MEUS’ petition presented several
arguments in support of its claim that
the current test procedures evaluate
CITY MULTI VRFZ system products in
a manner so unrepresentative of their
true energy consumption characteristics
as to provide materially inaccurate
comparative data. One argument
concerned the complexity of testing
VFRZ systems. The current test
procedure can be used to test all current
commercial systems in the laboratory,
but many VFRZ systems cannot be
tested in the laboratory. Each VFRZ
outdoor unit can be connected with up
to sixteen separate indoor units in a
zoned system. Existing test laboratories
cannot test more than five indoor units
at a time, and even that number is
difficult.

A second difficulty is that MEUS
offers 58 indoor unit models. Each of
these indoor unit models is designed to
be used with up to 15 other indoor
units, which need not be the same
models, in combination with a single
outdoor unit. For each of the CITY
MULTI VRFZ outdoor coils, there are
well over 1,000,000 combinations of
indoor coils that can be matched up in
a system configuration, and it is highly
impractical to test so many
combinations.

There are therefore two major testing
problems: (1) Test laboratories cannot
test products with so many indoor units;
and (2) there are too many possible
combinations of indoor and outdoor
units— only a small fraction of the
combinations could be tested. These
problems do not support MEUS’ claim
that the “current test procedures



52662

Federal Register/Vol. 69, No. 166/Friday, August 27, 2004/ Notices

evaluate CITY MULTI VRFZ system
products in a manner so
unrepresentative of their true energy
consumption characteristics as to
provide materially inaccurate
comparative data.” However, they do
support the other waiver criterion, that
“the basic model contains one or more
design characteristics which * * *
prevent testing of the basic model
according to the prescribed test
procedures. * * *”

In its comments on the waiver
petition, Carrier addressed the first
problem, stating that testing units with
two or three indoor sections would be
a good check on the rating accuracy.
Lennox addressed the second problem,
suggesting that the Petitioner present
engineering analysis to establish a
method of sampling a range of
performance. The Department does not
believe that the solutions embodied in
either comment are a sufficient answer
to the difficulties. These solutions
would not provide a rating comparable
in accuracy with the current test
procedure as applied to a typical
commercial system with one indoor and
one outdoor unit. Furthermore, neither
commenter addressed the problem of
the test procedure’s not having been
designed to cover zoned systems.

The remainder of MEUS’ assertions,
and the comments upon them, relate to
the energy efficiency descriptor, the
energy efficiency ratio (EER). MEUS
asserts: (1) The test procedure does not
accommodate infinite variability in
compressor speeds; (2) full load EER
measurements are not representative of
customer usage at part loads; and (3) the
test procedure does not account for
simultaneous heating and cooling. In
short, MEUS asserts the test procedure
for EER does not capture the energy
savings of VFRZ products. While this
assertion is true, it is irrelevant because
the full load EER energy efficiency
descriptor is the one mandated by EPCA
for these products (42 U.S.C.
6313(a)(1)(c)), and the relevant energy
performance is the peak load efficiency,
not the seasonal energy savings.
Therefore, a waiver can only be granted
if a test procedure does not fairly
represent the peak load energy
consumption characteristics which EER
measures. The Department is not
convinced that the test procedures do
not fairly represent the true (peak load)
energy consumption characteristics as
measured by EER. However, the two
testing problems discussed above, (test
laboratories cannot test products with so
many indoor units, and there are too
many possible combinations of indoor
and outdoor units to test), do prevent

testing of the basic model according to
the prescribed test procedures.

The Department consulted with The
Federal Trade Commission (FTC)
concerning the MEUS Petition. The FTC
did not have any objections to the
issuance of the waiver to MEUS. The
Department also consulted with the
National Institute of Standards &
Technology (NIST), who agreed that
many VFRZ systems could not be tested
in the laboratory.

Conclusion

After careful consideration of all the
material that was submitted by MEUS,
the comments received, the review by
NIST, and consultation with the FTC, it
is ordered that:

(1) The “Petition for Waiver” filed by
Mitsubishi Electric and Electronics
USA, Inc. (MEUS) (Case No. CAC-008)
is hereby granted as set forth in
paragraph (2) below.

(2) MEUS shall be not be required to
test or rate its CITY MULTI Variable
Refrigerant Flow Zoning System (VFRZ)
products listed below on the basis of the
currently applicable test procedure:
CITY MULTI Variable Refrigerant Flow

Zoning System R-2 Series Outdoor
Equipment:

PURY-80TMU, 80,000 Btu/h, 208/
230-3-60 split-system variable-
speed heat pump.

PURY-100TMU, 100,000 Btu/h, 208/
230-3-60 split-system